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The Canal Bill and the Constitution. 



MR. TILDEN'S LEITER. 

New Yokk, Aplil Itli, 1851. 
Dew Sir; Your letter fooiid me, as jou auppoaed it would, " imineraedinbusiiieSB, 
and having neither leisure nor inoUnation for politiea ;" indeed more oppraesad for 
a few days with profeBsional and private cDgagementa than at almost any furmer 
period. But your call to " find or make th« opportuni^" to contribute what I am 
able " to expose the character of the Canal bilT now pending before the Legislature, 
and hurried so rapidly to an enactment, is one to which, ably aa tliat duty has been 
performed in your columns, and will be performed by our friends in the Senate, I 
cannot be indifferent. The obligation to maintain the provisiona of the constitution 
in regard to the stal« finances — to adhere to the wise and salutary policy whieli 
they established — i« preserve our faith and honor solemnly pledged to the public 
oredikir — and to rescue the noble trust for the million and for posterity which our 
state worlra will form when disencumbered from the debts that now press heavily 

aiOQ them, is common to us all. But I owe, in addition, to the memory of Michael 
offman, by whom these ptovirions of the constitution were mainly prepared, and 
to whoni they are an imperishable monument, — and scarcalf less to the memory of 
hia friend and ours, who, during the eessions of the convention, lent 1« the Eiecutivtt 
station the lustre of his transcendant personal qualities, and at whose instance I 
undertook to aid, according to the measure of my inferior abilities, the labors of 
Mr. Hofflnan, — to show that hia work was not so imperfectly done that the measure 
proposed oau ever be invested with the authority of law so long as the constitution 
ita^ shall remain unchanged. 

Until I received your letter and a similar one from Mr. Burwell, I did not suppose 
that the Legislature could be induced to adopt Governor Hunt's recommendation. 
I havejust succeeded in getting a copy of the bill and report, and of the opinion of 
Mr. Spencer, concurred in by Messrs. Stevens and Lord ; and shall make some obser- 
vations upon them, althoogh the period is so short before the question will be decided 
as far as the Legislature is concerned, and my engagements so numerous, that I 
cannot hope to do full justice to tlie discussion. 

If the constitution is to be violated under the advice of counsel, Mr, Spencer has 

Jualificationa to be a leader in the case which none will dispute, and few can riyaL 
[e has addressed himself to the work, with an enthusiasm worthy of that class of 
onr 'Wiij brethren, who, under the impulse of Mr. Secretary Webster, are just now 
manifeatmg so profound a sense of the sanctity of constitutional obligations where 
they merely require us to deliver an innocent, perhaps iree, neighbor to bondage — 
not 1« pay our just debts. He baa invented a mode of borrowing nine millions of 
dollars without owing any thing, and has found authority for carrying through such 
a fair business transaction in behalf of the state, in the third section of the seventh 
article of the constitution, which provides that, 

" After paying the said expenses of superintendence and replurs of the canals, and 
the suras appropriated by ite first and second sections of tfiis article, there shall 
be paid out of the surplus revenues of the canals, to tbe treasuiy of the state, on 
or before the thirtieth day of September, in each year, for the use and benefit of the 
General Fund, eneh sum, not exceeding two hundred thousand dollai's, as may be 
required to defray the necessary expenses of the state ; and the remainder of the 
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.. is of the said canals sball, in each fiscal yesr, be applied io such manner as 
the Legislature shall direct, to the completioa of the Erie Canal enlargement, and 
the Genesee Valley and Black Kiver Canals, until Uie said canals shall be completed," 
The question ie, Can this szirplus of the <!anid teneKues be constitviiemally aittiei- 
pated and applied to ike p'utpoire speeyied, an iadf^ntte period before tt acatiea or j» 
received? 



Mr. Spencer enters into an elaborate criticiara of the word " applied." He seeks 
to tlu'ow light on its meaning from en ezbaustless legal controverBj, vhich never 
jet threw fight upon any thing — the vexed question whether the statute authori- 
zing a tiust " to apply" rents and profits to "the use of ft person," anihorizefl ft trust 
"to pay over to" that person. And he eoncluiJea that "the expression," apply, "so 
fiir from heing a direction tapaj/ out or expend, is witli difficulty made to include 
such an act" ! He is very doubtful whether the mandate of the constitution that 
certain surplus revenues " shall be applied to the completion" of the canals, permita 
them to be " paid out" for such things as building a new lock or enlarging the prism 
of a canal ; tat is quite dear that it does anthociie those revenues to be used to 
borrow money upon, to be afterwards " expended" for such purposes I 

Most men would come to exactly the opposite result ; would think the right to 
pay out the mon^ in the actual esecntion of the work, " to the completion" of 
which it was to " be applied," undeniable, and tlie right to use it to borrow money 
upon, at least very doubtfnL 

As a mere verlad criticism, there is little SJXat&ev in Mr. Spencer's explanation 
of the legal use of the word appl;, ftud little anak^ between that use and the 
language of the constitution. It is a novelty to find a man so hacknied in the con- 
troversies in relation to the doctrine of trusts, saying that the phrase " to apply to 
the use of," is with difGculty made to include the act of «Kpending or " paying out" 
The exact objection to the trust " to pay over" is, that the trustee cannot be said 
" to apply to the use of" a person, b^use he does not exercise the active duty of 
"paying out" and "expending." Nor is this technical phrase snbetautialh' the same 
as that m the constitution. To apply to the use of a pei'son is, of iteel^ a grant of 
much more extensive powers than to apply to the completion of an unfinished 
structure. Hor does the trustee, in the case cited, derive all his powers from 
the intrinsic force of that language. The persons for whose benefit active tmsta 
are allowed to be created, are usually incapable of administering their own afiairs ; 
and society has therefore assumed the care of their interests. An elaborate and 
complex system of statutory and common Iftw regulations has grown up, defining 
the powers and duties of trustees ; and from these regulations many particular 
authorities are derived, which could not, independently of Hieia, be inferred from 
the words designating the trust, 

Mr. Spencer not only refers to a use so purely technical to fix the general mean- 
ing of the word " apply," but argues that it includes flie independent and substan- 
tive power to anticipate and pledge, because trusteea, imder the technical 
phrase of which this word forms a part, sometimes possess such authority ; that it 
IS not only consisteut with, but actually confers such po'wer, Ifow, the lactthat it 
is eeneraUy necessary for the trustee to apply to a court to sanction the exercise of 
sudi authority, ahows t^t, even in this case, the power is not derived from the intrinsic 
force of language much broader than that of the constitution, but from accessary 
circtimstances or the general law. But, if the verbal criticism of Mr. Spencer were 
correct, nothing can be more fallacious than to interpret common language by a 
use purely technical The tendency to do so is the vice of the Iwal profession, and 
especially of minds more acute in ifiscovering analogies than capable of determining 
their relative values. 

The Convention cannot be supposed to have been as much versed in the learning 
of trusts as this expotmder of their works. But those of them at least who had 
been employed in making a blade of grass grow where none grew before, m^ht 
console themselves that they had not lost the ability to understand ordinary lan- 
guage in its obvious meaning. They did not suppose that, in using a very common 
word, they incorporated into the constitution any of the voluminous treatises tai 
trusts Tvhich grace our law libraries, or conferred upon the legidative agents the 
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They eaid, not Ihat the aurphis should be " set apart as a fund to promote tbe 
completion" — not that it ahould " be applied to the benefit of the canals" — no such 
loose and general phrase, but that it should "be applied to the completion" of fhoaa 
works known at the time to be unfinished but id progress. If thej intended 
the direct espeuditure of tbe surplus in. the actual construction of the ivorks, what 
fitter or more exact language could thej have aolected ! They were familiar witli 
iba distinction between appropriating as a fund and " applying" on a work in yiro- 
gresB, both of which they provided for in thia very article, m carefully discriminat- 
ing language. They understood that tiie discretion conferred for managing as a. 
fund, and for applying a revenue to complete an uniiniahed structm'e, ai'e of a 
very different nature. They could not have maaifested iheir intention that ihia 
surplus should not be held or managed as a fund to borrow money upon — or to 
promote the genei'al object in cQUateral or indirect modes, more clearly, except by 
an express prohitntion. 

Their language, by its obvious signification, not only excludes any auoh use of 
this surplus, but was adapted to tlie practical operation of the provisions, under the 
system then existing of administermg the cana& and keeping tlie public accounts. 
It first requires the payment of the expenses of collection, superintendence and 
ordinary repairs, ana the sums devoted to the two ainkiag funds which had been 
created. It saya, " after paying" them — not after providuig for — not after estimat- 
ing or deducting or reserving for — but after actually paying them, which cwnld 
only be done when Uie revenues had been reOMved. It next requires a payment to 
the treasmy or General Fund, as it is called, of an annual sum. It says here also 
— Hhall be "paid," and paid " on or before the thirtielh day of September, in eati 
year." It then requires that " the remainder of the revenues of the said canals, 
shall, in eacAj^fcoTyear, be applied to the completion of the Eiie Canal enlaigement, 
until," &C. When applied t Not tUl after the revenues are actually received, and 
the three classes of payments to which priority is given, are actually made. It is 
a monstrous perversion, to say that such language was intended to authorise or 
permit that surplus to be anticipated and applied an indefinite period of years before 
the revenue should accrue, or the surplus be ascertained. Applied how, and by 
whom I Not by the L^slature, but by the executive ofBcers— the canal commis- 
sioners, it would be as the law ttien was and now is, "in such mannor as the 
Legislature shall i^ect." Discretion tbere is here, doubtless, in the appoitionmeni 
between the three canals, and in directing the expenditure for tie different struc- 
tures, the various parts, and numerous details of each ; an ample field for the exer- 
cise of a discretion, which Mr. Spencer so strongly claims in behalf of the Legisla- 
ture ; bnt disci'ction in directing the application of the surplus when realized, and 
not in eipending it an indefinite period beforehand, or treating^ it as a fund to 
bori'ow money upon, to financier with, or to " use in any way" which might conduce 
ultimately to the completion of the canals. 



If any thing more than the plain import of the language to every mind unsophis- 
ticated by technical subtleties, were needed to show tiJe meaning of the Convention, 
it can be found in the history of this section. Its phraseology, so far as affects the 

S resent discussion, was bon'owed fiom fl provision reported by the committee, and 
rawn by Mr. Hoffinan with direct reference to a distinct plan for the progressive 
improvement of the Erie Canal, by the application of the surplus, as it should be 
realized, " m each fiscal year." 

Ml'. Spencer seems to suppose such a method of completing the canals so inade- 
quate, that the Convention could not have intendedto enjoin it upon tbe LegisMure. 
ffitli deference to those financial geniuses who think that Jioihing wise or effectual 
can be done with (Jieir own money, or without borrowing other people's, I must 
lin a different opinion. The plan contemplated by the committee was the 
n which ^e enlargement of the Erie Oanal was origioally commenced, tuidit 
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was believed by at tenst two members of tiie committee, that if Uiat plan liad been 
adhered to aud wisely executed, we should, in 1846, have been in the enjoyment of 
neatly all llie benefite of the finished eulargement, with the canals free from the 
incurabrance of five and twenty millions of debt. In such a condition, wa should 
have been able to BtribB oft not merely a small part of the two-Gfths of the whole 
cost of traosportatjoii which went to the carrier as freight, but nearly all of the 
throe-fifths of that cost wbich the state was compelled to esact as tolls, m order to 

gay the iniCTeat on improrident " anticipations" of future reveiiues. It was, there- 
ite, not in auUioriang new mortgages — it was not even in expending actual income 
upon the iraprOTements which we did intend adequately to provide for — but in 
dischaigmg the existii^ liena of the public creditor, that our power was most 
dearly seen to mats the great west tribntarj to the grandeur of our slate and the wealtjj 
of our ciiiiens, by the bleseii^a we should confer upon it^-to cheapen exotic neces- 
saries to our remote interior, and to dieapen bread to our crowded cities. 



Thus warned how much could be lost by the improvident expenditure, which is 
the characteristic of easy and eager borrowers, whether states or individuals, the 
committee had learned also how much could be accomplished by that wise applica- 
tion of moderate sums, which is the eharacterislie of tliose who pay as they go. 
The original excavation of the Erie Canal had been, in some parte of it, consider- 
ably less than the four feet required by law, and the brilliant financiers who encum- 
bered it with its present debt, were too baaj in planning magnificent improTementa, 
in borrowing money to make them, and in estimating unaginary incomes wiih which 
to pay the loans and enrich the State— to attend to the meaner duty of cleaning 
out from the ehamiel, the gradual depoMta of wash from its sides. In Uie last year 
of their administration, when thirteen millions had been spenton the enlargement, in 
begmning everything, and finishing notldng so as to be available — when Wie worJu 
had practicallv ceased because the treasury was madequate to the current expenses, 
imd could no longer borrow — when the credit nf this great State had lallen so low 
that its six per ceots were sellmg at two-thirds their present market value — the in- 
conveniences from such obstructions to navigation became so great, that the ordi- 
nary time of a trip from Albany to Eufialo and back, increased from eighteen to 
twenty-two days, and the Canal Board for the first tune restricted the size of the 
boats, by prohibiting the ase of any drawmg nmre than three feet of water. A half 

Sisi afterwards, Mr. Flagg was restored to the administration of the department. 
B repealed this restriotian, commenced bottoming out the canal and raising its 
banks, and imparted Ms characteristic efBdency to its general management. During 
the four years that intervened until the meeting of the Convention, the canal be- 
came able to accommodate boats of over eighty tons ; and, notwithstanding the 
smaller boats wore generally continued in use until they wore out, the actual ave- 
rage of the down cargo had nearly doubled, and the price of freight had axpe- 
rienoed a great reduction. The enj^neers, on whose official reports the enlargement 
was originally authorized, hold out the promise of a diminution in the cost of 
freights, of about forty-five per cent, in a canal of seven feet by seventy. One of 
them estimated that thirty five of that forty-five per cant, reduction, would be made 
by the use of a boat of seveniy-nine tons m a canal of six feet by sixiry ; a second 
that forty per cent, of it would be attained by a boat of one hundred and three 
tons in a canal of such dimensions ; and the thu'd, that it would be entirely realized 
bv a boat of eighty tons in a still smaller canaL Beyond that, neither of them an- 
:ipated much reduction. 

le canal had been improved by Mr. Flagg's judicious expenditure, so as to give 
an easy transit to a boat of six and even nine inches greater draft. The size of the 
boat 1^ increased, and it could be mora heavily laden. The freights had fallen so 
as to realize, to a large esteot, the results contemplated by the engineers from the 
enlargemrait, as the maximum of economical transportion. This was a gieat mys- 
tery, espedally to those whose experience had been in the opposite system of iJov- 
rowing all they could, spewUng all they borrowed, and havii^ the canal, in the 
meantime, grow smaller and smaller. It was freely charged, that while Mr. Flagg 
resisted any law for tlie enlai^ement. he had actual^ been doing the thing of fis 
own discretion, under the head of adinaiy repairs. But that item had not increased 
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as fiiet as the business of the caaala ; said, carefully ae he had baen saving for the 
state, he was not supposed to have BSTed so much from his amall salary as to have 
done it from his private resources. To satisfy b curiosity ichich was growing un- 
comfoctable, the water in the canal was measured, during the sittjog of the conveii- 
tjon, on the upper and lower mitre sill of every lock, and aounded in the interme- 
diate spaces, Ml eadi side of the boat, every four rods from Albany to Bufialo. 
Sworn returns, which were examined by members of the committee, and were open 
to the inspectJoQ of erery member of the convention, showed that the increase of the 
tonnage of the boat, and the reduction of the freights had been effected in a canal of 
not more, and at some poiots rather less, than four feet of water for navigation. 

The mcreaae of the a^regate capacity of the canal had been not less remarkable, 
and scarcely less mysterious. In the period to which I have belbre alluded, as me- 
morable for it£ magntficent projects and its humiliating banltruptey — when the 
draft of the boat was restricted and the time of the trip lengthened, because the re- 
pairs necessary to keep the channel in working order were neglected, the canal com- 
missioners insisted that the speedy enlargement was not only a " measure of fiscal 
and commercial expediency, but of immediate and vital necessity." The ground of 
their urgency, was, in then* own language, that, "there was a fixed and absolute 
qoaalaty, to wi^ 225,000 tons which if added to the descending tonnage (then 467,000 
tons) would exhaust the remaining capacity of the canal," and that " any further in- 
crease of the trade must seek another channeL" In 1843, the CommiadfHiers re- 
peated these estimates, and said (hat experience had established their correctness. 

Nevertheless, the inoreaae had, in the year before the convention was held, been 
more than double that quantity, and for the year then current was evidently t^i be 
triple, and yet the whole business was done so easily, as greatly to lessen the time 
of the trip. As a member of the committee, and in fnlfillmg an allotment of duties, 
I had occasion to discuss the capacity of the cauaL After analyzing the representa- 
tions as (o detentions, crowds and local obstructions, and showing that similar com- 
plmnts had l:ieen loudly made within the first five years after Uie canal was com- 
pleted, and when its business was compai'atively inconsiderable ; I admitted that it 
was difficult to measure the extent of the details with sufScient exactness, to deter- 
mine the aggr^ate result ; but claimed that there was a test decisive of the whole 
controversy — the comparative time of the trip from Albany to BufWo and back. 
And I ventured to assert, that the ordinary average time of the trip, in 1846, was not 
longer ftian it had been in the year before flie enlargement was first authorized, and 
when the down tonnage was scarcely more than a fourth of its amount in the current 
season. And this, notwithstanding the boat having more than doubled its capacity, 
could not be expected to be as easily handled or rapidly moved. A fact so potent 
to dispel honest illusion, and to silence misleading clamor, brought instantly ujjon 
iJieu' feet, two genHemen, of opposite politics, one of whom had ably maintained 
the antagonist policy, and the other of whom had been prominent in the adniinisfia- 
tion of the canals, to correct me ; and nnable to overcome their incredulity, I ad- 
journed to the proofs. The next morning, I submitted evidences'from original clear- 
ances, which lad been juat received at the office of the Collector at Albany, and 
others received during the great pressuie of hnsioess, created by the fordgn demand 
for bread stuffe, at the close of the previous season; statements from towmg and 
forwarding establishments, and dtatioos from the official documents of former 
periods, vrfiieh seemed to settle the controversy. As far as I know, the fkict waa 
not afterwards called in question, I have adverted to it, and the grounds on which 
it restfl, because I deem it important, and the discussion of it was not reported. 



. The increase of capacity was 1* be, m a great degree, ascribed to the enlargement 
of the boat, the deepening of the water in the canal and togeneralefficiency of admin- 
istration. But there is another particular which merits especial notice. A practical 
limit to the capacity of the cMial ia in the power of the locks to pass the boats. At 
the time the enlargement was undertaken, their maximum power was supposed to 
be to pass one in 5x>ut ten minutes. In 1841, when the commissioners thought that 
two hundred and twenty-five thousand tons added to the down tonnage would ex- 
haust the ntmost capacity of the canal, it waa estimated to be to pass one in a little 
over seven minutes. In 1843, a number of the locks at various points were watched 
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and timed for the aame twenty- 

Ced the boata in from four to six minutea each. Something of theae results may 
i been accomplished by manning and worldiig the locks rfBctentlj. But there 

Ih the lock gates ore inaeited paddle gates, aa Uiey are called, through which tbe 
(rater is let in aod out, until the lock gates can be moved. The main detention in 
paasing tbe locks ia in filling and emptying them ; and Che rapidity ■vntb wMcb ibis 
can be done muat depend upon tlie construction of tbese pitddle gates. 

Nobody condesceuded, so &r as I could leam b^ a diligent search through a fear- 
fttl library of official and scientific reports on the improTement of tbe canal, to pay 
much attention to them. While we were incurring an expenditure of four-and-twcaty 
millions, and encumbering our noblest work with a, mortgage that will for a genera- 
tion rob it of its cbiefest power to benefit the millions whose commercial mterooorse 
witii the world it might still enlarge and cheapen — sauX doing tiiis mainly on the 
ground of its madequacy to ila busmess, tJiese humble but useful eervants were 
getting improved as they coidd They felt no difficulty in doubling or tripling the 
capacity of the canal from what it was supposed to be when the enlargement was 
undertaken, almost without coat. They went on working silenBy under the feet of 



men whose eyes were in the clouds, and. by gradual approximations to what they 
" " " capable of, confounding all calculations as to the quantilj of tonnage which 
waJ could acconmiodate. 



About three miles above Schenectady is Alexander's lock. Through it must pass all 
the tonnage that concentrates in the Slrie Canal on its way to tide water. The 
eupeiintendent had at an early period kept an accoont of its locki^es, and fi-om its 
power in this respect, the commiastonera m. 1841, had calculated the capacity of the 
canaL In 1846, it was an old look, built with the «uial itself, and ringle. There it 
stood, doing (he business that came &om both waya, and apparently never wearied 
with showing how much less liberal were Mr. Rugglea' calculations of its power 
than his estimates of business, surpluaea and sinking funds. In analyzing the ex- 
periments of 1 848, the manuscript reports of which were found in the Canal Depart- 
ment, I obseiwa a whole hour, in which the average time of its loek^es was three 
and a half minutes; and I learned from the superintendent, whom Mr. Bisael was 
good enough to send down to me, that its paddle gates were not of the boat con- 
struction. He added two at one end of the lock, not findmg it convenient to do so 
at both, and reported a saving of twenty seconds. During the session of the con- 
vention, while the depth of water was being measured, the time required to fill and 
empty the looks and to paaa the boats, was also tested, and it waa ascertained that, 
with the beet paddle gates and apparatus, it could be done easily in three minutes. 

If the canal were able to give easy transit to boats of double the tonnage on whitii 
its maximum capacity was calculated by Mr. Buggies and Mr. Spencer in 1841, and 
the locks were able to pass them in one half the time they supposed to be required, 
the capacity of the canal would be quadrupled. It haa been, m tact, tripled betweeti 
the time they left its administration and the searion of the convention. 

Hence, it was able to accommodate not only the increaae from the 461,S15 ti>na it 
was carrying at the time of thia eatimate, to die 691,815 tons which were to exhaust 
ita utmost capacity, but to l,10'7,2'IO tone in the year of the convention, and to 
1,431,260 tons in the year after. More than four times the increase predicted as ex- 
hausting the masimum capacity of the canal, and more than three times the actual 
aggr^ate when that premction waa made, were thua achieved, onder tbe admtnia- 
tration of Mr. Plag^, with additional facilities to business, and without much swelling 
the accoont of ordinary repairs. It is remOTkable that Mr. Rugglea, whose name 
heads the report of the Canal Commissioners which fonnded on cMculations so falla- 
cious, the diaaatroua policy that had almost banltrunted the state, has published an 
elaborate letter m favor of the present project; and Mr. Bpencer, whoae name heada 
reports of the Canal Board adopting the same general views, has published a labor- 
ed argument to establish its constitutionality. The experience of auch errors which 
tn-oused the people to assemble in their del^ated sovereignty to take fi^om all future 
agents the power to repeat tiiam, seems to have been lost on tbese gentlemen. Tlie 
latter gravely argues, that tile convention could not have intended to restrict the 
Legislature to the expending of the surplus as it actually accrues, because it would 
be so inadequate ; forgetting how much more Mr. Flagg was able fa accomplish by 
a tenth of the present surplus wisely applied, in that manner, than had been done 
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LooMiig forward fo the future, the committee saw that these prooeeees, so efB- 
eient and so mespeoaiTe, were not exhausted. The average toimage of the boat 
would be brought up nearly one-thu-d, as the old were gradual^ supplanted by new. 
Tlie paddle gates could be improTed at Tery slight ospense. 'ftie water could easilj 
be deepened a foot by bottoming out tlie canal to the level of the mitr&flilla of the 
locks, and by strengthening ila banlra. The enhirgement could be made, to a consid- 
erable extent, immediately available, by judicioosimprovementa at particular points. 
A second line of locks, of the enlarged size, could be brought mto use the whole dis- 
tance between Albany and Syracuse — where the main pressure of business is — by 
an eKpanditm'e of three hundrad thousand dollars. One such line might next be 
completed to Buf&lo ; and then m^ht be added whatever convenience should result 
from doubling the tier of enlarged locks thi'ougb the mountain ridge at Iiocltport 
An expenditure of two millions and a half — the engineers would say much loss — 
could accomplish these improvements, and would put us in iminedzafe use of the boat 
of one hundred and twenty loos, and Efiain triple the capacity of the canal. Most 
of the expenditures would be in execution of the general plm of the enlargement, 
and the residue so small as to find an ec[uivalent in the iinmediate results. If the 
busmess did not iocceaao, it would be more than accommodated ; if it did, as the 
conanittee expected, and it was not found necessary to a^icelerate tiie inevitable re- 
ductions in the toils, that increase would fomiah a surplus, not only adequate ta se- 
cure all incidental benefits, but to ultimately complete the work on a scale of costly 
magnificence. 



The ability of the canal to do its accumulating business from the very outset, 
being thus adequately and cerlJunly ^sured, the rootive which was mainly urged 
in lavor of the enlargement, and waa most influential in its adoption, was fully 
answered. The accessory benefit of a reduction in the freights, further than was 
aheady realized, or could be by these improvements, was not so sure in its extent, 
that the attainment of it at an earlier period was an eijuivalent to the inevitable 
evila of a large increase of the debt ; the loss of the ceri^n and extensive power 
to cheapen transport by lessening ttie tolls — the accumulation of the annual charge 
for infcreat, whidi already amounted to thirteen liundred thousand dollars, and con- 
sumed nem'lT all we codd apply on the debt — Hie risk that future anticipations 
might be as mefficiently applied as the former had be^ or that if, by any of the 
errors to which human calculations ate sul^ect, the^ did not materially lessen the 
cost of transport, they would deprive us of the abUily we yet possessed, to effect 
that result m other modes, op to gradually discharge the existing mortgages. 
Anticipations of income or profits, to euch an extent IJiat the interest on the amount 
expended, presses closely on the whole income or profits expected, usually prove 
fetal to individuals, and will do so until human nature is changed, and hopes become 
more real than facts. Experience has shown that they are not less niinous to states. 
K'ot even the unmatched power of the Erie Canal to realize sanguine conjectures as 
to its business, were able to overcome miscalculationa as to cost, or misapplications of 
expenditure, or more obvious difficulties which should have been foreseen in such a. 
system of financiering, — so as to attain any of llie benefits of the enlargement, or to 
give to the sinking funds wMdi figured so ctmspicuously in the original plans, any 
existence, exoeptinthe imaginations of Mr. EugglesandMr. Spencei. Eutthe anticipa- 
tions of its future revenues bad created enormous expenditure for enterprises wbiclk 
ought never to have been undert^en — for flie partial construction of works at extra- 
vagant prices, and without making what was done available — and for interest on such 
misapplications of borrowed iqonies — in all, an actual wast^ sufficient to have eo- 
larged the Erie Canal in a costly manner, and without a debt ; and had encumbered 
it, as yet unenlarged,withanannual charge for interest, which, added to the surplus, 
would have been as much as the state could have applied, economically, or wisely^ 
to such objects, — and withannual instalments of pruicipal for a generation to come. 
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Witli auch eonvictions as to what had been lost by anticipations of future re 
of how little liad been accomplished by the large amouiitsof them expended, 
mad] had been done by the wise application of small smos of accruing n 
and how much could still be achieved bf that policy ; m the preaeooe of such expe- 
rience and facts as I have adverted to, the report of the committee was matured. 
Ifeed I say that it mtended not to authorise — not to permit such anticipationa for 
the future ? It contemplated the policy of applying the Hurplus, as it should accrue, 
to the public works, and ia such manner as to make the expenditure available at 
the earfieat period. Its langu^e in every partis consistent with such a policy, and 
with none other. 

The same motiveswhichdictated that policy, made the committee desire to secure 
to some extent, a priority in the application of the surplus to the Erie Canal, To 
improve that work in such manner as to make the previous expenditure, _sa far as 
might be, available, seemed to be the most efficient way to complete it, and to 
complete the oflier works. But so mudi apprehension was felt, that the jealoasy of 
otier local inteieats would defeat such a propoation, that it was deemed prudent to 
confine the priority to a sum whiol) was supposed to be amply suffioieot to make the 
improvements I have mentioned as contemplated by the committee; and to leave 
the rest of the surplus in the discretion of the Legiskture. A provision was accord- 
ingly reported, that the surplus of tie revenues " shall in each fiscal year, be 
appIieiJ to the unprovement of the Erie Canal, m such manner as may be dheoted by 
law, until such surplus shall amount in the aggregate to the sum of two millions and 
five hundred thousand dollms." An alliance of the friends of the unfinished laterals 
with mffliy who professed to be the especial friends of the Erie Canal, but were un- 
willing to apply BO much to the payment of the debt, aided by a few who wished to 
leave the matter to the discretion of the Legislature, indicated that the convention 
would not give any such priority to the Erie Canal. And at len^, after a pro- 
longed struggle, a small majority was formed to extend the provision to all the un- 
finished works. The committee were instructed to substitute for tie clause reported 
by ihem, Ihe provision tlrnt the surplus "BbaU, in each fiscal year, be applied, in 
such manner as the Legislature shall direct, to the completion of the Bne Canal 
enlargement and the Genesee Valley and Black lUver canals, until the swd canals 
sliall be conipleted," That substitute was adopted, and constitutes the third section 
of the sevenfli article of the constitution, m respect to which the present question 



The material words of tliis section — " shall, in each fiscal year, be applied." are the 
same as those of the committee, and the words—" m such manner as the Legislature 
may direct," equivalent to those of the committee " m such rammer as maf be 
directed by law?' The language was chosen to command an application of the 
Bui-plus from time to time as it should aCCTue, and was intended to confine ihe ex- 
penditure to such a method, lie plan of its application in that mode was stated 
to, and discussed by, the convention. The provisions restraining the anticipation 
of revenues and tSe contraction of debts, had not yet been adopted. But this 
ckuse was universally understood, not only not to auQiorize, but absolntely to pre- 
olade either. It was so intended by the committee, who carefully selected the 
words. It was so construed by eJI who supported the policy of the committee. 
It was so construed by all who opposed that policy. Whether it would have this 
effect^ was a question to which the attention of Ihe^ convention was drawn during 
all the disonswona, if that may be called a question in which all agreed. The 
amount of the surplus that could be applied under the operation of these words, 
and the time when that amount could be applied, was the exact point upffli which 
all the great discussions on the finances, the sinking funds, (he support of the 
government, and the completion of the several canals, turned. Every man who 
discussed ihe appropriations for the payment of the debts, ot the provisions for the 
treasury, both of which had priority, did so with reference to the amount of the 
surplus that would remain to be apphed, "m each fiscal year," to the public works, 
and the infiuence which that amount would have in hastening or delaying the time 
of their completioa And constantly and carefully as the attention of all was thus 
attracted to the meaning in this respect of the words employed, I defy Ihe pro- 
duction from the reported debates of a single expression of doubt that their effect 
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would be to preclude anticipations and cooAae 
should accrue. Under this cooelruction, fhua ui 
the conreDtion, was this prorision adopted. 



Mr. Spencer argues that the principle of applying revenues h^ anticipatiug their 
receipt, is recognized and aanctjoned by the provision, that if the sinking fund 
shall prove mauffieient to enable tlie state, on the credit of those funds, to procure 
the means to aatisfy the claims of tbe creditors of the state aa they become payable, 
the Legialature shall, by equitable taxes, make them sufficient perfectly to preaerve 
the fidui of He state ; and that this proviaon construes the word " apply" to mean 
ihs borrowing of money on the mortgage of future revenues, and expending it in 
advance, mthout entering into a full discnasion of ihb olauae, I will remark, that 
any person who wiU study the whole seciion and its history, will come to tte con- 
eluEJon that, if such a construction were not precluded by other expreas provisions, 
it could not be justified. 

He plan of the two Making funds originally reported by the committee, made 
them nearly adequate to pay flie debt as it should fall due. The largest deficiency 
at any time during the whole period for its extinguislmient, was about tluee and a 
half millions, and the average less than two. It was supposed that such an amount 
could, without much inconvenience, be managed by the fiscal officer by temporary 
advances from tie specific funds belongmg to the etate — such as the school, litei'B- 
ture and other funds, which could be employed to purchase such stoclis ; by the 
application of the revenues of the Treasury or General Puntl; and by the borrow- 
ing of money under the express exception to the general prohibition of new debts, 
which allows them to be contracted to the extent of one million of dollars, "to 
meet casual deficits, fiulures in revenues, or for expenses not provided for." If, 
however, these resources should at any time prove insufficient, the Legialature was 
commanded to have resort to Mib taxmg power of the state, to make the inking 
fimda " sufficient perfectly to preserve the public faith." 

All (he provisions of the flnandal article, aa reported, had aimed to effect an 
equitable settlement between the treasury and the canals, which, from the revenues 
of tbe !att«r, should reim.burae to t]ie former the principal and interest of all its 
advances. This was deemed to be mere justice to anch tax payers a: ' ■■ - ' ' 



benefitted, and in some cases had been injured by the construction of the canals ; 
and was also designed, by a final adjustment of Hi their claims, to take from tliem 
every apology for pensioning the government upon the canals after the debt should 
be f^d — thus levying a spsraal tSx on trade and transportadon, obstructing the re- 
daction of tolls and cheapening of exchanges on the one hand, and encouraging im- 
providence in the expenditure of the government on the other. This settlement, as 
respecta all the past, had been consammated by the provision from the revenues of 
the canals for the smking fund to pay the treasury debt, and for the annuity to the 
treasury. 

But, aa thia section was known io require future advances to the canal sinkuig 
fund, the same principle was to be applied to them also, and they were to be made 
" on Hie credit of the sinking fond." And it was immediately added, in tlie same 
section, that every contribution or advance to the canals, or their debt, from awy 
source other than their direct revenues, shall, witli quarterly interest at the rates 
then current, be repaid into ike irea^irt/, for the lise of tlie State, out of the canal 
revenues, as soon as it can be done consistently with the just rights of the creditors 
holding the swd canal debt," No borrowing " on credit of the sinking fond" waa 
contemplated, except that in whidi the treasury of the State should be in some 
form tJie lender. The inconvenieuee which would be felt in " nursing along" the 
debt, was uiged as a reason for not adopting the plana by which a less sura was to 
be appropriated to the sinking fiinda ; and tables showing this eSeet were exhibited. 
When, at a subsequent period, that amount was reduced, the consequence in (Ms 
respect does not seem to have attracted attention. 

That construction of this section which authorizes anticipations In borrowing, 
from other parties than the state, for the sinking fund, is to be itself justified — it 
"""""t justify other anticipations which would operate to repeal expresa provisions 
'-■ -'-"n, and produce practical mischiefs which could not result in this 
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ease. There is a certain teoboical seoae in which the varioua amouuts of etoci held 
by difierent persons can be deemed to be separata debia, and in which a, tranafer or 
renewal of atoek may be considered the creation of a debt as between the parties. 
But the ConTention, andovtbtedly, treated the canai debt and the treasury debt aa 
ontiretiaa, described them as tloy etood, at a date specified, with a known amount 
and an addition mentioned ; and provided for them by the application of a fixed 
annual sum. If the borrowing from pwties other than the stale itself, to meet the 
payment of the debts as they fall due, can be justified, it muat be on the ground 



able t 



pay tl 



ferred to ; that it haa no effect to increase the amount of the debts at the time the 
coDslitutioQ applied to tbem, or at any time afterwards, when that amount had been 
reduced ; that it does not create any debt against ihe state generally, or any mort- 
gage or apeoifio lieu against any particular fund, revenue or property of the state, 
beyond what existed before — and that the proceeds being actually and immediately 
applied to cancel so far as they go the esbling debt, the act is but a legitimate 
operation of the linldng fmids which fully satisfies ihe proTisiona in regard to them, 
and does not violate tiie proviaiona which piohibit the contracting of debts. I do 
not know whether the aorip issued for the loan made last year for the ainting funds, 
confines the liability of the state to a lien on those funds. Z do not think it of the 
slightest consequence. No decant man would say, if the smMiig funds were hare- 
after to fail, that the obligation of the state to pay from all ita resources, would be 
diminished hy any such condition. And it is idle to say that there ie any substan- 
tial analogy between an anticipaiion, which neither increases the debt to be paid, 
nor diminidies tlie sum to be applied to ita payment, and an anticipation which adds 
its whole Mnount tothe ^gregate obligations to pay, whether in the form of a per- 
sonal bond or of a mere mortgage.* 



But, fortunately, the constitution, has limited the power of the Legislature to 
contract obligations in either of these forms by express provisions. The Convention 
found the power to expend, not merely what was in the treasury, but what could 
he msed by anticipations of the revenues of the state, mortgages of its property, 
and pledges of ita credit in the ordinary form of debt, vested in ihe Legislature 
witLontbmit ; and so far delegated by it to the fiscal officer, that the government 
could get on almost without a Legislature. It resti*ained both the delegation and 
the exercise of all tiiese powers. It first provided that the executive officers should 
not apply, until the Le^slature had authorized them to do so by appropriating ; 
declaring that no " moneys shaU ever be paid out of the treasury of the state, or 
any of its funds, or any of the fnnds under its management, except in pursuance of 
an appropriation by law." So lar, it but established a rule with which the public 
mind js amiliar. Bnt it proceeded to enact another wholly new and of vast impor- 
tance. It added a prohibition that no Budi moneys shall be disbursed, " unleaa 
itiek payment be moifo mthin two years naei after the passage of sueh expropriation 

It was undoubtedly a part of the design of this clause to compel the Legislature 
to review, at brief intervals, the ordinaiy standing appropriations. But it had an 
''•■'-' ' e comprehensive and influential upon the action of the government 



the Legislatm'e to appropriate. Olserve how it operates on money in the Ti'easury, 
at the tune of the appropriation. The Legislature cannot say that this money, if it 
remain in the Treasuiy two years, shall then be applied to the specified object ; can 
... .1. .-__ ojjji^ra suto apply it. Any command or authority to do 



dies it to juatJ^, bul a debl iu lite ordinaiy form, wlilohlie admits lo lie i 
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BO, is void. Compliance witt such command, execution of such authority by iia 
public officers, is illegal- The Legialature has no power over, can confer no power 
over the dispoaition of tliis money, unless that power be exercLaod within thu period 
limited. 

In respect to money which does not come into the treasury within the two yeara, 
rerenue which does not accrue within the two years , it, at no time, has the slightest 
control. T^ere is no period when it can constitutionally command or authorize the 
executive offieera to make any disposition of such money or revenue. 

dan it, then, bmd its sucoessora to impose a command or confer an authority 
which, if imposed or conferred by itself, would be unconstitutional and void ? It 
has 'sometimes been doubted how fer one Lepslature enn, in (he exercise of a 
<Uscretion cleaily legitimate in its present operation, absorb to itself the future 
discretion of its successors. But I have never hesfd it claimed that one Legislature 
— in a case ■where it can exercise no discretion, do no act — can absorb the discretion, 
control the acta of its successors ; that it can create a constitutional obligation that 
th^ shall do what it has not the constitutiooal right to do iteelf, 

Onr habits of thinMng and acting have bean formed in reference to our natitmid 
and former state governments, wMch were not eulgect to this restriction of their 
authority. They possessed the full powers of appropriating and borrowing. They 
consequently had the power, within their proper spheres, to make contracts ■which 
require, in order to fulfil them, the future exercise of the power of appropriation. 
In such cases, an obligation of good faiti was created fo exercise that power when 
it became necessary. 

But we must divest our minds of former associations in order to see the exact 
extent and effect of restiMuts so novel as those now imposed <m the customary 
action of oar state government The power to make contracts which require 
appropriations, is limifed by the same restrictions which limit the power to appro- 
priate, except in cases where the specific and express power to maie the contract 
IS granted ; and in such exceptional cases alone, can the obligation of good faith on 
future Legislatures to make the necessary appropriations, be ci'eated. A mere 
agreement that a future Le^slature shall, after the two yeara have expired, make 
an appropriation, would be a mere evasion of the limitation, and would impose 
neither a constitutional or moral obl^ation. 

The power of appropriating is the most comprehensive that can be exerdsed 
over moneys or revenues ; mclodes every form by which they can be drawn from the 
iWasuiy. This restriction upon it appues to ail uses of those moneys or revenues. 
It -was intended to prohibit the application of them in any form more than two 
yeara in anticipation, 

" The object of this section," said Mr. Hoffioan, in esplnining it to the Convention, 
as reported by Croawell & Sutton, " was to prevent tlie Lcgidatwre from pledqino 
the REVENUES for 'more than, two ysars in advance, and to compel item to review 
them every year to ascertain what appropriationa would be necessaiy." 

This section contains other important restrictions. It is adverted to because I 
^nk its effect ia not yet fully understood, or easily appreciated by those who have 
' n accustomed to the former action of the government, and because it illustrates 



lO multiply and repeat its proliitations ; and not because I entertain any 

doubt tiiat the particular frnm in which such anticipation of future revenr"" ' 

attempted ia included in the restriction against the contracting of debts. 



. Mr. Spencer ai^ues that the borrowing of money to be re-paid out of a particular 
revenue pledged for tliat purpose and ■without any further liability, h not the con- 
HacUug of a debt. 

The bill of Mr. AIImi he says, " provides tor the lale of an article, of a right to 
receive certain moneys expected to accrue from a spedfied som'ce." This sale, 
however, is of a peculiar character. It does not enable the buyer to acquu-e posses- 
Mon of the " article," or to himself collect " the moneys expected to accrue," or to 
identify his purchase as constituting a particular revenue, or a proportional part of 
such a revenue, or such a revenue for a specified period ; but merely the right to 
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cUdm of lie seller a certain sum of money to be paid out of a revenue I 
longing to the seller. — It would need a eldlful lawyer to make the eoiiveyance ; ar. 
if the "' arlide" wero sold under price, I fear the courts would consider it a usuro 
debt. 
Mr. 

dications of the courta, but they only prove ibat where property is pledged without 
a, covenant to pay, there is no bability to pay beyond the property so pledged — a pro- 
position which nobody questions. They do not show that the obligation, with the 
remedy thus specially Innited, is not a debt even in the general le^ sense of (hat 
term. The word is sometimes used with a meaning as restricted ae that for which he 
contends ; but, although I have not time to loot for illustrations, I have no doubt that 
it will be found much more frequently employed, even in the statntes, with a meau- 
mg broad enough to include also the cases where the remedy is specially limited. 
At any rate, its legal use often concurs with the generic and comprehensive sense, 
which is its ordinary and popular sigmfication. 



T!ie language of the constitution is to be interpreted, not according to tedmical 
refinements which are exceptions toeven the generallegalmeaning, but according to 
the common use of the terms. Mr. Lord, who does not seem to have given much con- 
sideration to the question, but is nevertheless more accurate than Mr. Spencer, con- 
fines his opinion to the condoaiou that such a mortgage " ' n t a d bli w thin the 
prohibiiion of the Oonsiiliition. 

Where is the aathoriiy for clwmiag that the words of that p h > t u w e used 
in a narrow and pecuhar sense ) There is none in th onsi ti n There is 
none in the discussions that resulted in its formation and al [ t n. It peaks of 
debts direct and contiugent, and then declares that " no d b hall b h eafter 
contracted," itc It uses the word in the most generic and mp h nsi use — it 
includes every Mnd of debt — every form of obligation ti p y m n y 

The univeraaliy known purpose of the prohibiiion would be ntt ly d f ated, if 
the import of its terms can be so resirictedby ingenious construction. If the Legis- 
luture may mortgage the surplus canal revenues, by abstaining from the covenant 
to pay, why may it not also mortgage other special revenues and funds ! The 
pledging of them will not import any more than the pledging of this does, a gene- 
ral halflity to pay. Why may it not mortgage the revenues to accrue from the 
auction duty i from the salt duty t There is the general fund, as it is caUed, whi<i 
is the treasury. Can there be any doubt of the power (^anticipate a fund ) Why 
may it not mortgage the revenue to accrue from the half mill tax, and at last plei^' 
the taring power itself? Ho distinction has been madebetween these cases. If ^e 
construction attempted to be established in the first of them shall prevcdl, the Le- 
gislatures may do in detail what it is expressly forbidden, on this very construction, 
to do in the aggregate, 

A construction that thus ftiiters away the most important constitutional ^ro 
deliberately adopted by the people ; that thus 
instrument, as established beyond a shadow of 

honorable men discussing an important question w a 

biers, whose zeal to establish a conclusion is grea sp 

and right. In officers sworn to obey the coustit is 

pubhc trust, it is unconscientious and immoral 



Bnt, e 
sent bill be justified ! It contains a prov pos g 

Canal Board to make the revenue sufficient to m tga^ 

tracted Is that to be considered as a part o p dg oa ance 

the moneys ! It is undoubtedly designed to influence them to give the credit. If 
it is not to be maintdned, it is a snare and a fraud. If there is an obligation to main- 
tain it, by every fiur construction it creates a genei-al liablility. Will even Mr. 
Spencer say that a pledge by an individual of an income to repay an advance, with 
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a disdaimer of further liability but with a coreimnt positive and uncoit dittonal to 
make that income adequate, would not, on Mure to fulfil such coven ant, give a 
right of aclaon! The pacta of the agreement might not be very consistent; and 
qnestioDB might arise which should prevail 

But as to the moral obligation to repay tbe money, egpecially if the reduction of 
the income was aubaequently made from considemtions of policy and intereat, could 
a doubt remain ! The state cannot be compelled to pay. It can assume no otliga- 
tioii but that of honor and morality — and if this provision is to be considered as tiia 
inducement to the advance, and public expediency or neoesaity should hereafter 
requirea reduction of the canal l«llfl, and this revenue should prove insufficient, — 
what repatable man would say that the state was not bound by as high an obliga- 
tion as it could assume, to refund the moneys applied, under this agreement, to its 
benefit ? If there is the constitutional power to make tMs contract, whether the 
revenue pledged be sufficient or not, the money must be repaid. It is a debt ; to 
refuse t« pay it by such resources as the state shall possess, is repudiation. 



My letter has already extended so far beyond my intentions, that I cannot discnss, 
as I desire, the questions of expediency, adrainistralive policy and public morality 
involved. I can scarcely allude to them. 

This anticipation of the surplus revenues is without the pretence of necessity. The 
canal, wall admioisiered, is more than amply adequate to do all its business. If wo 
liaro not now the enlarged locks and other improvements contemplated by the com- 
mittee and the convention, and are not actually using the boat of 120 ions instead of 
' D, it is BJmpI J because those who have expended the eodr millions which have been 
pplied to the co — '"^ " *^" — ■-'- ' — - — "- ^:^..^— — .i _i ^.i 



applied to the completion of the public works si 

were &r more than adequate to these purposes, have chosen to expend it in the 
improvideut and inefficient manner which characterized the disastrous policy of 
1841. — How far a reduction of freight would result from this new expenditure of 
nine millions, beyond what would be effected by the use of the boat of one hundred 
and twenty tons, is conjeotm'e. Ho sufficiently teliaUeestimateB or evidences have 
been adduced ; nor have we any reason to hope from former experience or fiom 
the mode in which the four miUions have been recently expended, that there would 
be much wisdomin the application of the proposed loaa We have, therefore, no in- 
ducements to re-enter upon the debtor system that proved so ruinous befoie. It ia 
dai^erous to part, as the bill does, with our discretion in the regulation of the t^Us 
— a discretion which the Convention dated not to tamper with, — and more so to 
establish a fixed nJe, as tiie bill also does, which, if it have any effect, must intaiD- 
duce fluctuations, vexations to the transporters and hazardous to the revenues. It 
is of very doubtful morEditv for the state to obtain monw on mortgages for which 
it. disavows its general liability, indudng the lender to take the securiUes under the 
promise to afterwards invest m Ihem moneys which it holds as tJnistee. There are 
other not less grave objections to tliis bill. 

It would be a calamity to the state, and to the country, to break down the 
barriers with which our new constitution has surrounded the credit of the state — 
icnple which we have set, and, returniEig lo a career of individual 
.^^ .. . ocial dishouOT, inflict the inevitable consequences, not only """- 

ourselves, but upon other states and our posterity. It is pleasant to borrow. 



oppression and social dishouOT, inflict the inevitable consequences, not only upon 
lurselves, but upon other states and our posterity. It is pleasant to borrow. It is 
la^ to spend. It is hard to x>ay. Stringent as the present constitution was said 
fl be in providmg for our debt, we have reduced its amount, in four years of jftos 



perity, but four hundred thousand dollars I !b the first moment of expansion and 
of speculative feelhig, we propose to increase that debt nins miUions 1 Constitu- 
tiMial obligations, formed alto years of controversy — and ia the bitter experience 
of errors, against the repetition of which they were intended to secure us — agreed 
to by ft vast majority of all parties in the Convention assembled to enact them, and 
adopted by the vote of nearly the whole people, have not the slightest power to 
restnun us. The consequences I cannot now trace. If folly and madness aie to 
guide our councils, I study not the future they will form for us. I do not believe 
that it is inevitable. I look confidently to our true-hearted friends in the Senate. 
I rely upon the people — their wisdom, honor and morality. 

Very truly, your friend, 
Wit. CASfflDY, Esq. S. J. TILDEN. 
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Letter from John A. Bix. 



New Yokk, April 3rd, 1851. 

Dear Sir— Your faTor adilresaed to me here, was received wbile I waa at my 
residence in Westchester county, and I regret that it did not reach me in time to 
enable me to state in det^ ray opinion in respect to tlie lull " to provide for the 
completion of tlie Srie Oanal Enlargement, and the Glenesee TaUey and Black Biver 
Canals." I have esMnined the biU, together with the report of the Gonamittce on 
Ciuuila and the opnioa of Mr. Spencer, ^itti ae much care as the little time at my 
disposal would permit My first impression, when the proposition was originally 
made, was, that the creation of a debt by the issue of certificates to be paid out of 
the aurplns revenaea of the canals hereafter to accrue, waa a, debt within the acope 
of llie constitutional prohibition ; and nothing contained in the papers referred to, has 
changed or weakened that impresdcHi. 

Tlmt theae certifieatea constitute a debt, no one, it aeems to me, can deny, except- 
ing upon the narrowest verbal dietinetions. The cjuials are declared by the consti- 
tution to be " the property of the state ;" the Legislature is expressly forbidden to 
" sell, lease, or otherwise dispose of any " of them. The bill proposes a acheme for 
raising mmey to enlarge one of these canals, and to complete two others ; and the 
revenues to be derived from them are pledged t« the reimbursement of the money 
ao to be raised. The money is to be expended for the improvement of the public 
property, and with a view to the augmentaljon of its productiveness ; and yet it la 
denied tiiat a debt ia created, and more than intimated, that if the revenues on which 
the ultimate payment of these certificates are charged, should prove insufficient for 
the purpose, the only remedy for the leaders would be, au equitable claim to the 
benevolence or charity of the Legislature. 

Tliese views strike me as exceedmgly narrow, and altogether inconsistent with any 
&ir construction of those portions of the constitution which concern the payment of 
existing, or the creation of future, debts. The certificates authorized by the bill to 
be issued, acknowledge the deposit of given suras, and entitle the depoaitor to receive 
the interest, and ultimately the principal, out of the enrplus revenues of the canals. 
Every coniStion essential to the creatioQ of a debt ia fulfilled. There ia a lender, a 
sum loaned, and a borrower ; and, what is not absolutely essential, a fund belonging 
to the borrower, pledged to the re-payment of the loan. The atate atanda, in every 
legal and equitaWe relation, excepting as respects the remedy, upon the ground of 
a private borrower, hypothecating the income of a specific fund for the payment of 
his debt. If the state were to receive deposits of money in the manner authoriaed 
by the first section of the bill, and were to issue certificates to the depositors, pay- 
able out of any moneys in the Treasury, after a limited time, would it be contended 
that no debt was thereby created ! Certainly not With what propriety, then, can 
it be contended that no debt is created, merely because the deproitors are to be 
reimbursed from the proceeds or income of a particular fund ? 

The fallacy of Mr. Spencer's M^ument arises from the fiict of treating the hypo- 
thecation or pledge of the canal revenues aa a sale, in violation of all reasonable 
analogies. It an individual were to borrow, or receive on deposit, (to use the crafty 
phraseology of the bill,) a sum of money, and were to give the lender or deposits 
a certificate of iadebtedoess, payable out of the interest of a bond and mortgage, or 
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rents and prolita of a fana, there would, according to Mr. Spencer's reasoning, be no 
debt, but a mere sale, creating no iudebtedneaB. Moreover, if, aa is contended, it be 
a sale, tlie very grave question arises, whether a saie of the revenues of the canals 
is not a virtual ^e, for the time being, of tlie canala themselves, and therefore in 
conflict with that provision of the constitution irhieh prohitots the Legislature from 
seiling or otherwise disposing of them. 

You have, no doubt, observed, tbat it is a conmion mistake ii> lawyers, whose 
intellects (if I oiay so espresa myself), have been oversharpened by keen practice 
to apply to the great busmesa of statfls, the same technicalities which govern indivi- 
dual tranaactione. Partaking strongly, aa the argument in favor of the bill does, of 
Uiis fallacy, it seema to me, even upon tie narrowest technical view of the aulijeot, 
to have failed in its purpose. 

It is well known to the people of the state (for the circumstancea which led to 
a revision of the cODstitution ace too recent to be forgotten) that the two great ob- 
jects in view, were to provide for the payment of exiating debts, and prevent the 
contraction of new pecuniary iiabilitiee, without the previous sanction of a popular 
vote. Both these objeota were supposed to have been accomplished The debts of 
the state were provided for, by settjng apart apedfic porliona of the canalrevenue for 
their liquidation ; and no further dehta, excepting euoh as were particularly speci- 
fied, were to be contracted without, submitting to the people a law imposing a (ax 
for their payment After making provision for these and other kindred objects, the 
surplus revenues of the canals were to be applied to the completion of the Erie 
Canal enlargement, and the Oeneasee Yalley and Black Biver Canala. 

All these provisions are Ifl he taken together, and U> receive a reasonable inter- 
pretation ; and I feel jnatJiied in saying, from my own knowledge of the events ont 
of which the amended constitution grew, and of Uie debates in the convention which 
revised it, that a propo^tiDn to anticipate the revenues of the canals 1:^ pledging 
them in the manner proposed by the bill, to the payment of moneys to be forrowed 
or received on deposit, for the more speedv enlareement of the Erie Canal, or the 
more speedy completion of tiie Genesee TallBy and Black River Canals, would have 
been rejected hy at least as Irage a vote aa that by which (he reatiicliona on the 
power of the Legislature to borrow money were adopted. It is eminently to be 
desired, that all these works should be completed at the earUest day practicable, 
consistently with a faithful adherence to the requirements of the ccaistitution — those 
especi^y whiiji concern the preservation of the public faith, and the fulfilment raf 
its pecuniary obligations. 

But I doubt exceedingly, viewing the question in that light alone, whether either 
of those works would be henefltted in the end, by the measures j^oposed. On the- 
contraiy, apart from all constitutional impedimenta, there is reason to apprehend 
that a further increase of the pecuniary liabilities of the state, direct or indirect, 
1^1 or equitable, absolute or contingent, would defeat the very ends in view, by 
impairing the credit of the state, and diminishing the value of its public seeurilies. 

liiere is another point of view under which the aubjact ia to be considered. It is 
contended that the state, by the issue of the proposed certificates, will incur no 
obligation, excepting that of applying the surplus revenues of the canals to their 
redemption. In other words, the state is to receive money from individuals, and 
apply it to its own use, without incurring any obligation torefundit, if the reve- 
nues should Ml. In an individual transaction, a court might not hold the party thus 
benefitted responsible, if he had taken the precaution (« fence himself in with the 
disclaimers of liability contained in the bill. But in a public transaction, there caii 
be no doubt as to the general judgment which would be pronounced upon it The 
state would be liable, under any fair and equitable view of the subject. It is diffi- 
cult to conceive Low a statesman should take a different view of the rule of public 
obiigalioa 

For aU practical purposes, the disclaimers contained in the bill, as to the state's 
liability, may be regarded as near aldn to those declarations which railroad and 
steambimt companies sometimes make: that they will not be answerable for articles 
transported by them, though the law holds them responsible as common carriers. 
Will it be admitted that the state is equitably, though not legally, bound to refund 
these loans or depisita * This admission would involve the absurd conclusion, that 
the restiicl^ons in the constitution were designed to prevent the contraction of legal, 
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and not eqoitable, debts. Tliere is one Tiew, indeed, under which tlie state woultJ 
not ba liable lo repay thoae loans or deposits — that the oertiScates were issued in 
violation of the constitution. This is my view of the subject. I should, nevei- 
theleas, hesitate long, before I eonld consent to place the defence of Uie etate against 
tiem, on a ground ■which ■would call in question the intelligence or good faith of the 
Legislatnre. The reputation of the state is yitall; concerned in the maintenance of 
its (H'edit ; and it T^ould be a p^fnl alternative, to escape a pecnnisir; liabHiiy for 
money expended for its own nenefit, hj impeaching the deliberate action of the 
Legislature, as unwarranted by the unconstitutional compact. 

Under any point of view in which it can be considered, I cannot doubt that the 
people of the state, when they shail have had time to examine the measuie under 
review, wi!! regard it aa a device to evade the salutary restraints of the constitu- 
tion, by embarking in a system of disbursements, agamst which those restraint* 
were expressly designed to giiard. And it is worthy of the serious reflection of 
every legi^ator ■who is to pass judgment upon the measure, that the restrictions 
referred to were pressed upon the conrentjon by Mr. Hoffman, who framed them, 
(or fear, to use his own language, that " the Legislature might, without them, in 
Home way or other, by some contrivance, take these [canalj revenues, instead of 
resorting to direct taxation." " Unless we make Homo provision of the kind," he 
added, " there will be large debts, and these debts will fasten themselvee upon the 
future surpluses of the canals." The very " contrivance" which he deprecated, and 
against which the proposed restrictions, adqited by the convention, under the 
influence of Ms reaBonmgs, were intended to protect the revenues of the canals, 
has, after ttie lapse of five years, found form ana vitality io the bill before you. 

There is one point more on which I cannot forbear to say a ringl© word. It is the 
opinion of every sound financier ■with whom I have conversed, tiiat the use author- 
ized to be made of the proposed certificates as a basis for the circulation of bank 
paper, in uncalled for by any public necessity, and dangerous in its tendency. The 
paper currency is already greaUy inSated — so much so that a disastrous reaction, at 
no distant day, is regarded by many as highly probable, if not certain. Under these 
circumstances, fair business men deprecate all further expanaon. Indeed, I believe 
very few persons in tiiis section of tiie etate, excepting speculators, regard this pro- 
vision of the bill with favor. 

I regret that I have not time to elaborate or enlarge on these views, as I am just 
going again into the countir. I can only add, that the friends of a sound and solvent 
syst«n of finance, seem to be periodically called on to resist schemes to involve the 
state in new expenditures, to flie great detriment of ita mtereata and credit. What- 
ever may be the fate of the bill, I earnestly hope our political friends may be united 
and firm in resisting it. How much cause should we not have to congratulate our- 
selves, seeing that our opponents have the majority in both branches of the Legisla- 
ture, if the sound men of both parties, disregarding minor distinctions, would range 
themselves on the side of the constitution, and of a prudent administiation of our 
finances, and maintain for our great and noble state, the high character she has 
earned, of kte years, as a earful guardian of her own caredit^ and a regulator, by the 
influence of her example, of the financial systems of her sister states. 
I am, dear sir, in haste, truly yours, 
Hon. D. G. Le Rov. JOHN A. DIX. 
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Opinion of the Attorney-General. 



ArroRNEr-GENKaAL's Oencs, } 
Albany, April 9, 1851. f 
3b the Senate of the Stats of Ifew Tork : 

I have the honor to acknowledge Iho receipt of the followmg raaolutiDn, adopted 
by tha Senate on the seventh o£ April inst : 

BBKilvea, Tlinl Uie Allorney Oeoeral be rc^uealed to repon, wilhin Ibree d^i. to the Senate, wbeltiw 
In hta opinion tlie engroaBed blU from the Asaetnbl^ to provide for ttiH rompletion of the Erla Cso'if 

The questioDB submitted for my opmion are eaceedingly grave and important, and 
deserve the most caretiil and thorough esamination. No man sliould be willing io 
hazard an opinion on Buch a subjecf, without patient thought and faithful research, 
justice to himself, to the subject, and the people demand it ; but, the time limited to 
my USB in the resolution, invaded as iit has been by other and unavoidable official 
duties, has necessarily rendered it impossible for me to give these queafiona the 
attantjvp examination I dewred and ihey deserved. I have, however, tlirown a few 
suggestbna into a form, quite crude, it is true, and submit them to the Senate, in 
answer \o the resolution. 

On examining the bill transmitted to me by your honorable body and to which 
the resolution points, it occurred to me that its provisions might possibly conflict 
with sec. 10 of arljcle 1 »tf the Constitution of the United States, which, among otber 
limitations of the powers of the States, declares that "no State ahaU emit bills of 
credit." 

Are the " O^al Revenue Certificates " authorized by the 2nd section of this act, 
bills of credit, within the meaning of the Conatitntion f 

1. They are drawn on the credit of a fimd which has no present existence, and 
which is uncertain in the nature of things. The holder relies and must rely on the 
faith of the State and on its obligation to provide this fund. The certificate is 
therefore based on the credit of the State. 

2. They are negotiable by delivery merely in form, they are payable to A, B. or 
bis assigns. — Delirery of a chose is an assignment, and passes all the interest to the 
payee. 

3. "niBy are intended to circulate through the community for its ordinary pniyoses 
as money, and are redeemable at a fatuire day. The bill makes them receivable in 
payment of labor on the public works. 

4. Superadded is the ability of the holder to re-deliver them to the State and thus 
convert thera into bank notes or bills, to be employed as the ordinary circnlating 
medium of the country. 

In the case of CrMg ef. al., ws. The State of Missonri, 4 Peters, R. 481. Chief 
Justice Mai'shaU, in delivering the opinion of the Court, thus describes " bills of 
credit." " In its enlarged and perhaps literal sense, the term ' bill of credit ' may 
comprehend any ioatrnment by which a State engages (o pay money at a future 
day ; thus including a certificate given for money Borrowed! Btit the language of 
the Constitution itsdf, and the mischief to be prevented which we know from the 
history of our country, equally limit the interpretation of the terms. To ' emit biile 
of credit' conveys to the mind the idea of issuing paper intended to circulate through 
the community fur its ordinary purposes as money, which paper is redeemable at a 
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salaries of public offloera ; Uiesa are recMvaUe in payment of labor on the publi 
works, and thus far the bill makes Ibem onrrenCT. This is the immediate parallel 



Aiture day." The frienils of tbis bill eay Ihai these certificates are not given for a 
loan, thej are not evidence of a dcponit, they create no liability, but are given by the 
vender on a sale of his property, to a rendee, sa evidence that the vendee is entitled 
to the thing he pnrdiased when it comes mto existence. Looking beyond that 
mystidsm to the real nature of the traneaction, to my mind these amphibious ceili' 
ficates very striMngly resemble (he Missouri certificates Tvliich were pronounced to 
be " Hlls ol credit." They differ m denomination, but m most other respects agree. 
The Missouri certificates were issued on a deposit of money or its equivalent ; so 
are these issued under jbe autbonty of this biU Those rested in an ample fund for 
their redemption ; nominally eo do these — Those bore a certain rate of luterost ; so 
do these. Those were issued in denominations convenient for the ordinary wants of 
munity ; so are these. Those were receivable in payment of tases, and the 

ofpnUici"' ■' ■ '■ ■ -.-.-. ^. .->-- 

. ind thus far the bill makes them currency. Tb 

two cases, and it is significant, but the parallel is decidedly to the disadvantage 
of the Hew York certificates, when, by passmg throng the transmuting crucible of 
legislative ingenuity, they become latik bills and form the ordinary circulating 
mei^um of ibe country. No such coatiivaace can change their character, laid If, in 
any stage of tbeir esisience, or any condition they may assume, they may come in 
conflict with this lOtb sectiul, they are void. Speaking of the Missouri certificates. 
Chief Justice Marshall says: "Had they been termed ' bills of credit" instead of 
'certificates,' nothing would have been wanting to bring them within the prohibitory 
words of ibe Constitution. Can this make any real difference! Is the proposition 
to be madnl^Ded that the Cooetitution meant to prohibit names and not tilings I 
That a very important act, big with great and ruinous mischief which is forbidden 
by words most appropriate for its description, may be performed by the substitution 
of a name ? That the Constitution, in one of its most important provisions, may be 
openly evaded by giving a new name to an old thing ! We cannot think so. We 
think the certificates emitrtfid under the authority of this act, are as entirely ' bills of 
credit ' as if they bad been so denominated in the act itseli" 

I have already suggested the atrikii^ analogy of the two cases, and if the case 
cited is authority, it is difficult to lift the certificates to be issued under the authority 
of this bill, out of it, and I am not aware that the authority of that case has ever 
been doubted. 

If these certificates shall be dedared to be within the prohibitory words of the 
Constitution of the United States, some anxiety may be felt, in certain quarters, for 
the stability of our present system of bauMng, but there is no occasion for alarm. 
The stocks which have heretofore been deported, or which may be deposited in 

imrsuance of the general banking law, as security for bank circulation, have been 
egitimately created. They are recognized by the Constitotion, and were issued 
upon actuM and bona fide loans to the State Govemment. They do not contravene 
the Cimstitution of the State ot United States, and are as enduring as the Constitu- 
tion itself. The faith and credit of Ibe State are pledged in the most solemn man- 
ner, tor tbeir redemption. 

They stand upon a footing entirely different from certificates, issaed upon the 
deposit of money with (he Comptroller, accompanied by a declaration that the State 
is not thereby made a debtor, and the deport is not a loan of money. Stripped of 
the obscuring machinery of the bill, this pretended transaction of sale is as transpa- 
rent as the dew drop. A. deposits one hundred thousand dollarswith tJie State, and 
declares that it is not a loan nor to be treated as a loan. He receives a cerlJiicBte, 
declaring that he is entitled to receive one hnndred thousand dollars from the State 
in twenty-one years, and semi-annual interest at 6 per cent, and strange as such a 
transaction may appear, both patties all the while insist IQiat it is not. a loan or 
a deposit. On receiving this hermaphroditic certificate, he immediately delivers it 
to the Comptroller, and receives in its stead one hundred thousand dollars of bank 
bills, to be used as currency. 

It is clear that tiie one hundred thousand dollars of bsnk bills rest on the one 
hundred ihousand dollars deposited as the security. If the certificate is no evidence 
of debt, and the transaction has none of the characteristics of a loan, tiio certificate 
might be wiped out, witiiout at all affecting the nature of the transaction. No 
legerdemain can change the thuig, there it stands and will stand, in bold reUef, 
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all ilie opioLona of all the wise men of tiie world to ilie contrary uotwithstandiag' 
'ilie intermediate certificate is a most clumsy contrivance to evade the ConstitulJOQ ; 
but the Conntitution does not war upon names, or, in Uie language of Chief Justice 
Marshall, " it does not prohibit names." WiOiout the interrentioo of the " certifi- 
cate," all will agree that the tranaaction would he a violation of the Constitution, o- 
the hypothecs that no loan ia made and no liabiUty created. If such an hypol' 
can he predicated of this bill, thee I maintain that ^e certificate ia wholly ui 
portant, and the hUl unconatjlutiooal. 
'" "le deposit creates a debtor liability on the part of t3ie State.it is bjnc " 



clear that the transaction is not within the prohibiten' words of the Couatitution ; the 
certificate itself is not entirely free from this ditficiiKy, and while it may, by asinsle 
contemporaneous act, be converted into a circulating medium, it is ^most, if 



itirelj, imposaible to avoid the constitulional prohibition. I confess that I have 
not esaminecl this question 'tnth sofBdent care to pronounce definitely upon 11 I 
desire to call the attention of Senators to it, and I doubt not, that they wU satisfy 
themselves that the paper authorized to be issued by tJiis bill is not prohibited by 
the Otaistitutjon of &e United States, before they yield their assent to this enact- 
There is, however, another constitution, which the oath of moat public officers 
requires tliem to support, and which cannot be knowingly over-rode in the paas^o 
of bills, withoat criminality ; and it is always importaiit to inquire, " is this bill 
opposed to tie Oonstituiion of the State of New Tork ¥' Is this p£ut:ioular enact- 
ment prohibited by it ! 

This inquiry, it seems, was suggested at the very outset, in connection with the lall 
" to protida for the completion of the Erie Canal enlargement, and the 0eneaee 
VaUey and Black River Canals ;" for a very elaborate opinion of a distinguished 
jurist, concurred in by two eminent members of the legal profesaOQ, accompanied 
the report of the committee, by which this bill was or^inally introduced into the 
Asaerably. It is not a matter of surprise that this nnuansl precaution, to fortity a 
bill in advance, hj the written opinion of eminent men, should have been taken in 
this ease, for nobody bnt a Mngularly bold man, would have ventured upon such an 
axpedient as is presented in this bill, howerer m^eirt the necessity, after reading 
the Constitution, which he had sworn to support, QQtil his own doubts and convic- 
tions were removed by the authority of " great names." These doubts, it seems, 
were silenced by an ii)geniDus|interpDlation of a section into the Constitution, which 
the inatrument itself does not contam, and which (he author himself admits is com- 
posed of aynonims, framed for the occasion, iy t/te substitution of " synonymous and 
equivalent expressions." After having made a Constitution to meet toe Ull, it ie 
easy to find that the bill agrees with the Constitution. In esamining this impor- 
tant question, I find myself obliged to test its provisions by the Constitution as it is : 
as the eonveiiiioii framed it, and He people adopted it. I do not feel at liberty to 
depart from it, to wrest and mntiiate its context, and to construct out of the frag' 
menta, a provision consistent witii pre-conceived ophuons, or necessary to the 
attainment of a particular end. 

The main question is, ia this bill in conflict with any of the provisions of the Cmi- 
stitution of this State ! In omstriiing constitutions, " tiie safest rule of interpretation 
will be found to be to look ia the mUiire and objecU, of the particular powers, duties, 
rights, restrictions and limitations, ■wiUi Ite aids of cotemporary history, and to give 
to the words of each such operation, and force, consistent with Iheir' legitimate mean- 
ing, as laii'ly to secure and attain the ends proposed." To ascertain the proper and 
legitimate meaning of such an instrument, words must be understood in their ordinary 
sense, and sentences must be read as they stand ; the Eramers of the instrument must 
be supposed to have used the langu^e of the country according to its natural im- 
port ; and courts and le^slatnres must read and understand it as it is read and un- 
derstood by the millions. Applying tiiese rules of construction, it is important for us 
to know what were the objects in view, smd the ends to he attainpd by the 7th article 
of the Constitution. This must be gatiiered from the instrument itself ; h^ a coirect 
reading of each independent sentence ; by a comparison of its parts, onewitb another, 
and by the nids of cotemporary history. The language of the instrument ia unequi- 
vocal- The first great object of iheprovisionaof that article, as declared by itself was 
to secure the speedy and certain payment of tiie existing debt of the State, and to 
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that end, certain meana of the State were placed beyond the rffiich of delegated pow- 
er, and eacredlj dedicated to that objecL The motive which influenced this object, 
secured the nsKt. It waa reasonable ifl Hnppose that the payment of one debt, would 
be DO possible advaotage to the community, unless the creatJon of a future debt was 
prohibited. The next object, therefore, wna to remove from the Le^lature the power 
to create a State debt. To that end iJie ConstitDtion declares, (eec 12,) " Except the 
debta specified in the 10th and llth sections of this article, no debt Bhall be hereafter 
contracted, by or on behidf of thia State, unless such debt shall be authorized by a 
law for some single work or object ia be distinctly spedficd therein ; and such law 
shall impose and provide for the collection of a direct annual toi, lo pay, and sufficient 
to pay the interest On such debt, and also to pay and discharge the prmcipal of such 
debt within eighteen years, from the tjme of the contractinz thereof. This law shall 
sot take eSezt unless adopted by the people at a geuerd election. The debts 
Biorized in the 11th seclioo, are " debts contracted to repel invasion, suppress in: 
rection, or defend the State in war," and Uie lOth section allows the State " to ni 
casual d^eifs or Mlures in revenue, or for expenses not provided for," — to conti 
debts, which shall not at any time, singly or in the aggregate, exceed one million of 
dollars. These proririoos show the object to he accomplished, and how effectually 
tiiat object is secured. 

The third great o^'eri of this article was the completion of the public works which 
weie suspended by the financial pvesaurc of 1 842. The convention was deeply im- 
pressed with the importance of the certain completion of these woiks, and as speed- 
ily aa could be done consistent^ with aafety to the credit of the State, and with 
justice to (Sie puMie creditors. The patrbtic devotion of the members of that body, 
to the true interests of the country, is not to be questioned They beUeve, (and the 
people noMy responded to that belief,) that financial integrity, was the first duty of 
a free people; that having met the just demands of the public creditors, the next im- 
perative duty was to protect the citizens against the abuse of delegated power, and 
posterity a^amst the grinding and unjust oppressions of the past These olijectB se- 
cured hj the most e»)licit provisions of the organic law, their attention was turned 
to the protecHon and improvement of public property. No hostjhty was manifested 
or could be felt, towards these works ; they are the pride and reliance of the State. 
— ■■ ■ / 1' ■■ .- — . 



1 them as noble 
perseverance of a free peopi .... 
free institutions, and the devotion of the convention to the accomplishment of what 
is everywhere regarded as a sacred duty, b signally manifested m the Constitution 
which it framed. After meeting the claims of twenty-two and a half million of 
State debt, and securing pnblic credit, by unposing needed restrictions on legielative 
power, the remainder of the annual revenues were sacredly dedicated to the comple- 
tion of these State works. This provision is contained in the third section of this sa- 
tifle. These are the objects sought to be attained by this arUde is apparent from 
the article itself. 

But I am willing to look beyond the article, to the history of the times, in search 
of the occasion and necessity of its adoption, in aid of its true interpretation. I am 
deshous to ascertain, if posMTjle, whether there was anything in the history of the 
eight or ten years anterior to the convention of 1846, calculated to originate a new 
proviaon of flie fundamental law, like the 7th artdcle of the Constitutjon. Mr. Spen- 
cer has adopted this course, and I think has shown himself as faulty in his hiswrical 
recollections, as he is sopbical m liis reasoning. He says " great apprehensions were 
entertamed of the recldess creation of lai^e debts for tlie aceomphahment of objects 
that would not reimburse the expense, and that thus the people would be ultimately 
subjected to heavy taxadon to repay the sum so borrowed. The apprehensions never 
embraced works which would certiunly and inevitably pay for themselves. It was 
confined to those which m^ht produce taxation." 

It is certainly to be r^etted that a contemporary of the terrible financial strug- 
gle through which this State passed Irom 1838 to 1842. should, after the lapse of 
less than a decade of years, have ventured upon remarks like those above quoted. 
Mr, Spencer was a distinguished actor in the esciting and oppressive scenes of 1 840 
and '41, and no man knows better than himself, the cause of those "great appre- 
hensions" of which he speaks. They were not Confined to any particular works or 
class at works, but grew out of the polU^ of the Slate andits eonugKertces. I afflnn 
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without the poaaibilltj of Buccesafiil contradictifm, that it waa th« " new impulse," 
" the more speedy eDglBrsement." and the lapid accumulation of State stocks conse- 
quent thereon, wHoli produced Uiese " great appreheneiona," proatrated the means 
and credit of the State, and sant her stodca down in the market to a condition of 
ruinous depreciation, under which no government can live. These " apprehenaons" 
vers the legitimate consequences of the policy as a system of finance, and this 
ayetem emhniced aU the canals of the State. It was the oTcr-stimulated euperabun- 
tiance of enlargement scrip, and Genesee Valley and Black River soip, created by 
the false promises of visionary men, whose crpinions, unfortunately, were predomi- 
nant in tlte Legislature, that begat these " great apprehensions." 

So other State work waa then in prcgress, no other scheme was then in contem- 
plation, and it is idle, nay, worse than iiue, to say that these apprehensions embraced 
any olher works than the three canals provided for in this very bill. If subsequent 
history waa silent, I would repose on uie well-remembered calamities of the three 
years next preceding the year 1842, in vindication of my historical accuracy, but 
fortunately the Ugislation of the year 1842 was based on Ibose very calamities and 
the urgent necessitiea of the State growing out of the too rajad prosecution of the 
enlargement and the unfinished canals. At the openii^ of t^e session of that year 
these apprehensions had grown to a crisis which could not be passed, and these 
works miich " would certainly and inevitably pay for themselves" were stopped 
from the absolute and irresieliue necessities of the case, and that very iaxation, the 
fear of which lay at the foundation of these " great apprehensions," was from the 
same absolute necessity resorted to. The bill usually denominated the " atop and 
pay bill" answered the moat aanguine expectations of its friends, and the people 
submitted to its exactions with cheerfulness, because Hiey saw in it an earnest that 
the faith and credit of the State would be p"e8erved, and in evidence of returning 
finaniaal sanity in the representatives of the people. Confidence revived, and the 
disreputable spectacle of the Comptroller of the State of New Tork shining " on 
flange" in pursuit of short loans at fifteen per cent discount, and seven per cent in- 
terest, no longer mortified the just pride of the citiaens of a great state. Nothing 
is more historically tme than that the financialpolic;^ of the years ISSB, I8S9, 1840 
and 1841, originated the convention of 1846. Theprincipalobjectof the convention 
was to incoi'porate Hie substance of " the people's resolutions" in the constitution, 
and tiicreby unpoae restrictions on the debt creating power of the Legislature. This 
was one of the objects of tlie seventh article, and if that object was not accomplished, 
the convention was a signal failure. 

Having been honored with a seat in that body, I tiiinb I may apeak with aome 
confidence of the views and opinions of the members of it, with regard to the 
financial policy to be adopted as a part of the fundamental law. When I say, that 
not a member of that body supposM, that any power was left with the Legislature 
to contract debt, (beyond the million which was designed as an elastic provision to 
meet unexpected contmgeneiea,) except in the mode prescribed in the Constitution 
itaelt I believe the statement will be concurred in by every member who waa in 
his place while the 7th article was under discussion, m ctnroboration of this state- 
raeat I appeal to the published proceedings of the convention. There was no com- 
promise of the cardinal principle of compelling a anbmtssi 
p'oject for the creation of a debt, beyond $1,000,000. 

I shall assume, notwithstanding i ~ 

on the words "applied" and "man , .. ._ 

the creatJon of any debt by the Legislature, and the anticipation of any of the 
revenue of the State, except in Ibe cases specifically provided iin-, and that it em- 
ployed apt words to accomplisli that object. 1st. Does this bill create a State debt ! 
and 2nd. Does it antidpate the revenues of the canals, which are by the Constitu- 
tion required to be applied " in each fiscal year " to the Erie enlargement, and to the 
unfinished lateral canals ! 

What is a debt ? When may a State or an individual properly be said to be in 
debt ? I answer when he or it, is under a legal or equitable obligation to pay 
money, or ita equivalent, to another at the present or any future time ; and this 
notion tests in the moral sense of mankind. The obligation to return value for 
value, is coeval with the idea of a separate or individualestate ; it is of very great 
anfjijuity, and haa found a place in the domestic polity of ^moat every cation under 
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the sun, ciyilized or aavage. I know of but a single instance of tlie ability of a 
nation to borrow largely, and with aueii eooaummate ingenuity as to create oo debt ; 
but unfortunately for tlie example, the ill-gotten gold and jewels Laving been 
■wrought into an object of idolatry, were ground to powder and slrewii upon the 
watera, and flie people were oompelled to drink of the bitter waters. 

Mr. Spencer aays, "the terms asbf and credit are reciprocal." Undoubtedly they 
are, and when an indiyidnal parts with his title to a valuable thing to a State or 
another individual, on the taitn of future payment, he pijies credit and the recipient 
becomes the debtor. A promise to pay is no payment, a epedfic lien on a thing or 
fund, from which future paymeni may certainly be realized is not payment ; until 
tiiat lien haa been enforced, the debt exists. No matter whether, by the atipnlations 
of the contract, payment is to be made from the general or a specific fund of the 
debtor, the obligation to pay continues, and according to my old fashioned notions, 
until that obligatjim is disdiarged, the relation of debtor and creditor exists. 
Although a State cannot be sued in its own courts, this choumatance doea not change 
the relation of the pM-ties. At the present day, all debts honeatly contracted rest 
against the property and not the person of the debtor, and against that property in 
aeTeralty. It must be sold, article by article, juid no more can be aold tlian suffi- 
cient to pay the Mnount of the debt. A State cannot repudiate ita debts, it moat 
-ly them — its property and the property of the citiaena stand constantly pledged 
__r ita honor, and when it receives the money of an indiyidnal, no matter how 
vehemently it may proteat against a general liability, it must pay ii The obliga- 
tion of a State rests on the highest considerations of honor and mtegrity, lor this is 
the only security of its creditor, and to deny payment on a clumsy and &mgenions 
technicality would cover it with eternal disgrace. Such an idea is not at all 
admissible. 

Where a State ia concerned, it is idle to talk of a sale, or of a 6j>ecific hen on its 
unearned and anticipated revenuea. It takes the money of the citizen, call it bor- 
rowed or not, and paya or expends it for the general gw>d, it goes into its treasury, 
and it must pag, yes pat/ it again. It ovies the amount, it is a debtor for it, and no 
l^slative trickery, can convert it mto anything but a debt. 

The advocates of thia aeheme are driven to extremities to maintain that this bill 
creates no debt The reasoning oo which that notion is based is alike peurile and 
disreputable, and ought never to be heard m the balls of legislation. It is this 
" So where a mortgage is ^ven without any covenant, or other engagement to pay, 
no debt ia created, and the only remedy is on the property mortgaged;" " so where 
there is a sale, with the option of re-purchasing at an advance price, no debt is 
created." I would ai the author of the above extract, what does the State of 
New York mortgage by this bill ! What does ii sell with the right to repurdiase 
at an advanced price? It is a ceitiflcate given on the loan, deposit or deUvery of 
money to the State, declaring that the person deUvering it ia entitled to receive the 
the amount delivered (it that is the least offensive word,) in SI years, with interest 
semi-annually, until paid, a mortgage ! Does such a ceiiificate entitle the State to 
re-purchase it, or Uie surplus revenues of the canals, at an advanced price ! No, it 
is a loan, a naked, bold, palpable loan of money on the credit of tlie State, to 
which it is loaned, and nothmg elae. But suppose it to be a mortgage ; is the jw- 
sition of the learned jurist correct! Clearly not. A specific lien on an article 
withont covenajit to pay, as in caae of a mortgage on real estate, without cove- 
nants, creates a debt of the most solemn kind. TTie want of covenants only effects 
the remedy. The creditor must be satisfied with the property mortgaged, for h is 
debt. The oourta have never held that an unsatisfied and unforeclosed mortgi^e, 
without a covenant to pay, created no debt, and they never will be guilty of any 
such folly. The mortgage itself creates a debt, (the very name of the instrument 
conveys the idea of debt, and a pledge for payment) on it the debtor paya interest, 
and finally the principal, or he loses hia property. There can be no suiai thing as 
aW«vi!( and principal without debt, and if the tfeitor does not pay the interest and 
,1, the hen ia foreclosed, and the prqperty aold ; this is the erediier's remedy. 



principal, tl 
If it aelia ft 



f it aelia for enough the creditor realizes hia debt ; if for more, the overplus be- 
longs to the debtor. The law caUs a debt thus secured a mortage debt, in contra- 
distinction to a simple contract debt. Before foreclosure the debtor cnces the whole 
amount ; atlor foreclosure, the balance remainbg after applying the proceeds of 
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sale, if tliere is a coTeoant to pay ; if Ihere ia no covenant, no personal action will 
lie to reoover the balance, and ihie is the length and breadth of tlie principle. 

Bat if the mortgage Bhould contain a covenant that the mortgaged premises 
should, on foreclosure, produce the full amount of the mortgage debt, I think it 
would be dlffieult for the moat accompiished ingenuity to show that the dehtor 
would not he liable for any deficiency that might arise on the sale of the mortgaged 
premiaea. 

If this tronaaetion can, under any aspect in which it may be viewed, be regarded 
na a mortgage of the anticipated revennea of the canals, it is accompanied by pre- 
cisely au<£ a covenant as I have described. 

In my opinion the receipt of the money for which the " certificates" are to be 
given, and the giving of the certificates, create a State debt. 

A brief atatemant of the material provisions of thia bill, wiU aid na in. arriving at 
a just conclusion as to ita character, with reference to its constitotionality. The bill 
finds the State in this condition : it is in want, or supposes itself to be in want, of 
nine millions of dollars fca- present use. but the money ia not in the treasury, and 
cannot be obtfunad, unleas the words " loan" and " debt" can be cheated out of their 
ordinary aignificatiou. The State owns property, the annual income of which can 
be safely estimated at a given sum, hut the whole of thia income is pledged by the 
Constitution to certain apeeified objects-, two millions five hundred thousand dollars 
being pledged for the payment of the exiating State debt and for the ordinary te 
pairs of this property, and the balance to the Erie Oanal enlai^ement and the 
completion of the Genesee Valley and Black River Canals. The friends of the bill 
deem it for the public advantage to anticipate this " remainder" pledged to theae 
canals, and to realize present money, by pled^ng them to such capitaliais as may 
choose to advance money on the credit of thia fund, and the bill is drawn to e^ctu- 
ate this object. 

The second section of the act authorizes the Comptroller to issue " eanal revenne 
certificat^a," of denominations fromfifty dollars to twenty thousand dollars, chargeable 
on the surplus revenues of the canals.oearing an interest not exceeding abt per cent., 
payable semi-annually, and the principal redeemable at a future day, not exceeding 
twenty-one yeara. The form of the " certificate" is given, and it declares that the 
holder or hia assigna ia entitled to reeeiw a given amount of money at a ^ven day, 
and intereat at a given rate, semi-annually, and the certificate containa an adetida, to 
the effect that the holder shall receive his money and interest, " without any otiier 
obligation, liability or pledge on the part of the State of New York, tlian such as ia 
confjuned in this act" These eertiflcates are to be officially signed by the Oomp- 
froller and countersigned by a transfer agent. When so signed, they are to be 
thrown into the market in quantities of three million dollars annually, and sold 
to the highest bidder, at not leas than pai'. If not sold, canal contractors may 
receive tiiem at par in payment of labor. The proceeds of the sale of these certifi- 
cates " shall be mimediately paid into tJie treasury of thia State," and are to be paid 
out of the treasury in the same manner as the eanal revenues are. 

SeeUon 3 appropriates the canal revenues for four years to the enlai^ement. itc., 
and afterwards to the papnent of the interest and the redemption of the principal 
of the " canal revenue owiificates," until (hey are fully paid or bought up by the 
State. 

Section 6 authorizea the Comptroller to turn these illegitimate stocks into the 
constitutional stocks of the State, by investing the canal revenue fund in stocks. 

Section 6 authorizes banking on these " certificates." 

Section 10 empowers the Legislature, after the year 1864, to direct the sum of 
three hundred and fifty thousand dollars to be applied to the necessary expenses of 
the government. 

Secljon 11 requires the canal board so to regulate canal tolls, as to produce a 
" remainder" of at least eight hundred thousand dollars annually, until the canal 
revenue cerHficales are fully redeemed. 

Sec !3 requires the completion of the canals in three years, and authorizes tlie 
payment of contractors in the revenue certificates created by the act. 

The above are the material features and provisions of the bill, and I regard it ae 
dir-ectly in ct^fiict with the Constitution in its whole scope. 



,, Google 



1. It creates a state debt inyiolation of tlie ISth section of article! of the Con- 

The state throws its credit into market and sells it to the highest bidder. It is 
true it pledges a fund for the redemption of its promises to pay, and declares that 
it will not be liable beyond that fund ; but it eoTenaota that that fund shall be 
amply sofScient to meet its engagementa. Without this covenant, is there any 
doubt that a state debt ia created ! but with it, the transaction contiuns a most 
solemn guarantee to the creditar that he sliall be paid. Snppose Mr. Van Rensselaer, 
desiring to raise a sum of money for present use, should tfcow bis notes into maikat 
for aale, payable ten years after date, pledging therein the future rents of his lease- 
hold estate for their payment with a condition that he would not be liable beyond 
those rents ; would those notes in the hands of a purchaser, make Mr. V. R. a debtor, 
and would they create a debt J K to this limitation there should be added a coTe- 
nant that the rents shonld amount annually to a sum certain amply sufficient for the 
ultimata payment of the notes and interest, the debt would become strictly personal, 
but the transaction would create a dehi, with or without the covenant. That part of 
the canal revenue known in the conatituiion aa "the remainder," is the money of the 
people ; it is the produce of property on which they liave expanded nearly 
560,000,000, some portion of whidi has been raised by direct taxation, its income is 
raised by another mode of iatation, levied upon the citizeuB of the state, and is 
often times onerous and oppressive. When that income ifl received, it goes into the 
people's treasury, and is flieir property ; any lien upiai it or upon the future eam- 
mgs of the canMa, whidl in the Constitution are deSared to be the property of the 
people, becomes a debt in the etricteat sense of the term ; a deU which the property of 
the people must pay. The state says to the creditors under this bill that it will pay Uie 
debt, and pledges its property to that object, and covenenfa in the most solemn 
manner that Hiat property shall be sufficient to pay it. If this waa an ordinary 
transaction of bar^dn and sale, the thing sold ahoifld be delivered or be capable of 
delivery. The vendee should be pnt in charge of the canals, and recdve the income. 
But the bill puts him in no auoh condiWim, The state receives the money and ;>«!« 
it out to the creditor. Suppose the canal revenues should fall short of the sniidpa- 
tions of the preaent day, or some subsequent legislature believii^ this bill to be uncon- 
stitutional, ^uld devote the canal revenues appropriated by it, to the purposes of 
education, in what attitude would the public creditors holdmg " canal revenue certi- 
ficates " be placed t In either contingency, would not these men be creditors of the 
state, and legally and morally entitled to payment of their debta ! I think they 
would. It is a solecism to say that the state can receive 18,000,000, t«ree to pay 
interest on it semi-annually, and to_paythe prindpal in 21 years, out of the eamrngs 
or income of il> property, and all l£is whUe owe no debt for it. 

2. This bill ifl m conffict with sec 3 of article 1 of the Constitution. That section 
requires tJie application of the revenues remaining after meeting the appropriationa 
of the 1st Mia aid sections to the specific objects provided for to be made <mmiaily. 
The language of tie seetioa will admit of no other construction. It is plain, clear 
Mid explidt It is as follows : " And the remainder of the revenues of the B^d 
canals shall, in each JUoal year, be applied in suoh manner as the legislature shall 

direct, to the completion of the Erie OanaJ ' ' ' ■' - " ""-" ' 

Black Eiver Cands «ni!7 the said canals s 

Mr. Spencer's conatruotion shonld read a.. - 

revenues of the said canals of each fiscal year shall," Ac. Aa it stands when ehaU 
the remainder, Ac be applied? Obviously "in each fiscal year." By whom are 
they to be applied f By the lagidatore of each year. The time of the application 
ia specified. It ia not left open to doubtful construction. It "shall" be "in each 
fiscal year." TTiere is no occasion to resort to lexicons or lexicographers for tbe 
signification of the word " implied." It is a word of very common use, and its 
meaning well understood, and standing where it does in the sentence it can mean 
but one thing, and that is that this annual " remainder " shall be imnually used in 
the completion of these public works. The object and the time of the use are both 
^teeijUd, and cannot be changed by conatrnction. This view is strengthened by the 
cimciudmg words of the sentence, " wntU the laid caruihehall be completed," When they 
are completed, the application of the " remainder " to that object shall cease, not 
when the debt contracted for their c<anpIetitHi shall be paid, but when " the said 
canals shall be completed." If tiieao canals are completed in thi'ee years does not 
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lliis " remainder" becamB relieved from this constitutional dedication, and sutgected 
to the disposal of the legislature. If they do, the intention of the oouTeniion is vio- 
lated and am*i is not tha reading of the Oonatitution. That instrument requires 
thifl ■' remainder to be applied in eadi fiscal year to the completion of these works, 
until they shall be completed." When this Beotion was imder discuasioo, calco- 
lations were made by several members of the convention, lo ascertain in what time 
the canals would be completed, by an annual application of this xemMnder. and in 
order to secure aa large a " remainder" as possible, only 8200,000 were given to the 
general fond tor necessary expenses, and the pledged funds in the 1st section were 
cut down from $1,600,000 to |l,300,000. No man supposed that this remainder 
eoiild, consistenlly with the language employed, be anticipated, nor can it, without vio- 
lating the plain unequivocal language ctf the Constitution. 

By referring to flections one and two of this arlicle, senators will see that the 
same terms are employed, in relation to the contributions t« the sinliing foods. 

In secljon 1, the sum of $1,';00,000 " in each fiscal year," Aa, and shall be sa- 
credlv applied, Ac. ; and in section 2, $1,500,000 " in each fiscal year," &o. I trust 
it will not be contended tlmt the State could, by issmng and selling " sinking fund 
certificates," autidpate thesa pledged funds, and convi^ them into ready money — 
pledging the fund, and the fund only, for the oltimate redemption of the new cer- 
tifieatea. If such a contrivance could be resorted to, certainly no one posaesses the 
hardihood to say that the State had wiped out her entire debt by the operation. A 
strong temptation to this course is apparent, in the fact that"a premium ol from 10 
to 20 per cent, might be antidpated to arise on such a sale, and the transaction 
would be quite as constituti^Hial as the scheme contained in Uiis bill. 

I beg to call tha attention of senators to the last paragraph of section 8 of this 
article, as it has a material bearing on the proper construction of the words " shall in 
each fiscal year," in the foregoing part of the section. This paragraph provides for 
a dirersion of t360,000 annually to defray Uie necessary expenses of the govern- 
ment, but this cannot be resorted to until eight years from the adoption of the Con- 
stitution have expired ; from that time untu the oanala shall be completed, or the 
debts paid, this diversion cannot exceed $360,000 aimually. but after the happening 
of either of tliese events, tiie som may be increased to t6'I3,500 annually — clearly 
contemplating that, under tiie annual appropriation and application of this " remain- 
der," (he canals would not be completecf in eight years, and that there would be a 
Seriod between the expiration of the eight years and the finishing of the canals, 
urmg which this S350,0O0 might be used, and snch, beyond all doubt, was the set- 
tled intention of the convention. This provision is utterly incmisistent with tiie 
construction which is indispensably necessary to uphold this bilL 

Mr. Spencer has attempted such a use of the word " manner," found in tliis seo- 
timi, as willjuatify the passage of this act. But when it is remembered that the 
time and objed of the application are specifad, the discretion left to the Legislature 
to prescribe the ''ttianner" of doing it, is subject to these precedents: The Legisla- 
laturo may direct what distinct portion of the " remainder" shall be applied to eadi 
of the specified works, how it shall be employed in the construction of the works, 
what portion of each wort shall be first constructed, how locks shall be buUt. Ac, 
•fee. ; in short, how, or in what manner, (hia money shaU be apphed, in eadi fiscal 
year in the construction of these works. 

Le^slativa power in a free government, is necessarily perpetual. The changing 
circumstances of such a country as ours, requires that its sessions should be annuM^ 
The Legislature of this year cannot rightfully judge of the wants and the interests 
of the community at any given period of the future, nor can it tie up or foreclose 
the legislative power of the State for a quarter of a century to come. No men 
better understood this cardinal principle of legitimate government, than the mem- 
bers of the convention, and mtending to confine the legislative powers to the neoes- 
Mties of the present, they denied it the power to bind tha future. The most irre- 
sistible inclinations of present power to bind the future, have always been manifested 
in the constant accumulaSitin of ptiblie debt andfuTlher burthens. Admonished, as 
we were, by the history of every civilized government of which we have any Imow- 
ledge, we saw the absolute neeesaity of restraining, within very narrow limits, the 
TOwer of tha Legislature to contract debts, and even the people, in adopting the 
Constitution, bound themselves not to contract debts, without makmg ample con- 
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temporaneous proviaions for speedy payment This "Ifh article was intended to 
control the prtvalent miachief of governments, of loading prosperity witii burthens 
not their own ; lDut if the convention and the people have both failed to accomplish 
that great object, the principle itself may as well be surrendered as utterly imprac- 
ticable. 

3d. It is believed that thia bill is inconsistent with ecction six of the seventh 
article of the ConsiitutioiL 

By the bill, the canal revenues are pledged, or mortgaged by certain public creditors 
for a probable period of t^penty-one years ; certainly for a period but a little sliort 
of that lime ; and tlie management of the canals is so tied up, that they must pro- 
duce a remainder of revenues applicaWe to the payment of the debt created by the 
revenue certificates of at least ?800,000 annually. The terra canal, I trust, does 
not signify, simply, the dilch in which the water _fiows, but all its incidents and ap- 
pointments, including the revenues. The canals cannot be encumbered, or disposed 
of by sale, lease, mortgage, or in any other manner : and by purity of reasoning, 
the only valuable property of the canals, to wit : their rovenues, cannot be disposed 
of in any like mamier. 

If this Legislature can sell <he canal revenues for twenty-one yearn, it can do so 
for five hundred, and by a pledge that a certain amount of surplus revenue shall ha 
annually received, not only create a etupendoua debt, and perpetuate the tax upon 
trade, by heavily taxing the highway;, but dem'ive the state of that management of 
the canals contemplated by the Constitution. The state, in the sense here employed, 
means ilie repreeentaiive authority of the state — the Legislature — and it was thought 

unwise, both for the interests of oommewe, and of file community, to place the 
canals under (he constant protection and management of the representatives of the 
people. They could judge, from year to year, of thestat* of the treasury, the wants 
of llie state, the eEfect of rivalry, and the necessities of every class, aflected by the 
imposition of tolls. This constant superviaioQ was contemplated, when the Oon- 
atitution placed the manty^tienl of the canals in the bands of the state forever. 

This bill not only mortgages tlie canal revenues for twenty-one years, but prescribes 
auch a condition in the management of the canals, as is wholly inconsistent with this 
constitutional provisioQ. Such seems to me to be the obviona effect of the provi- 
sions of this bill, and I respectfully ask the attention of senators to the subject 

4th. This bill is repugnant to section 8 of the 7th article of the Constitution. 

The 8tii section provides, that " no moneys shall ever be jKud out of the Treasury 
of the State, or any of its funds, or ant/ ofthej-undawnderitt majw^emejii, except in 
pursuance of an appropriation by law, nor unless such payment he made within tmo 
: next after the paxsage of saeh appropnation net," &e. This bill makeeaspedfie 
opriation of the sorplua revenues in the years 1851, 1S63, 1S53 and 1854, to 
_ . ^mai^ement, Aa, ana after the close of the fiscal year in 1854, it applies, and 
appropriates the whole of the Hurplna revenues, " at the end of each fiscal year," to 
the payment of the interest on the canal revenue certificates as it fells due, and to the 
redemption of the prmcipal of said certificates, &c. This bill is intended to be complete 
in itself, and does not contemplate any future legislation to carry it into full effect, in 
B^ its parts. We are to test its constitutionality by an examination of its own pro- 
visions, without conjecturing what future legislatures may, or may not do. Without 
a syllable of future legislation, a large share of the canal revenues will be paid out 
of the treasury under Hiis bili, extending over a period of at least 10 years, and 
probably of 21 yeMS. It makes ample, and minute provisions, m detail, for the 
recdpt, investment^ transfer and disbursement of the canal revenues, for the whole 
period that the revenue certificatea, or any portion of them, shall run, 

Sectaoos tliree, four and five of the bU^ arc in direct conflict wili the eighth sec- 
tion of the Oonstitutiou, and cannot be upheld. The appropriations made b^ these 
tliree sections, are idso obnoxious to the latter clause of this eightL section — no 
specific sum being appropriated, and the objects are too general and mnltifaiious. I 
do not claim tlie right, and perhaps, in the language of Mr. Spencer, " it would not 
be respectful," in me to say, that this bill was obviously drawn to foreclose all 
future le^slation in reference to the canal revenues — that it was piobably suspected 
that some futm'e legislature, mindful of its constitutional obligation, might negleet 
to divert the pledged funds of the Stjite from their constitutional destination, and 
by that means fatally derange this mischevions theme— tiat it was important so to 
toarae the bill tJiat it could be carried out without the aid of the representatives 
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of the people, and plunder tlie treasuiy, ad-libitimi, hj tbe force of its own pro- 
TiisionB — l£at it innocent indiTiduals became public creditors, under ils Bolemn 
goaraDtiee. it woutd be thought to be a monsirous Tiolaiion of the public faith, to 
interpoBe ao rickety aa " obateele" as the ConBtitution to their prejudice, and thus, 
from the uecessity of preserving the public feilli, the bill would be permitted to run 
ita course without interruption. Theso cocsiderations are always potential wiU 
governments, and thay become doubly so ivhen the strong bonds of mterest encircle 
the amewa of labor, and the leptoua diatDmcnt of pubUc corruption baa penetrated 
all classes of the conunoowealth. 

If this bill shall pass, in all human probabiUty, nine millions of dollars 
of bank billa, resting on the funds represented bj these " revenue certificates" for 
their basis and security, will be scattered broad-cast over the State, and will be 
found in ibe hands of the people, who receive money in small Muonnts, and pay it 
out for daily subsistence, as well as in those of the more active and enterprising, 
who movdd public opinion to their purposes, and direct it by exciting the apprehen- 
sions of (he less intelligent. When such a comWnatiMi of interests, much of it 
honest but ill-directed, and much of it knavish and corrupt, shall be lirooght to be^ 
on tMs question, who will be found to standby the Constitution and breast the storm) 
Who wiU be foand with courage commensurate to the crisis, to stand up in the Le- 
gislature of the state, and oppose the authority of the Constitution to the daring and 
flagitiooa robberies of tHs biU t History answers, no man. Ko, not one I 

Stb. It is submitted that the lOtb section of this bill cannot be constitutionally 
adopted, at this time. Whether it can tie in 186i, depends on a, contingency that 
canDot now be known, and the present legislature can make no d^josition of tiie 
revenues, which may, or mav not, be diverted to supply the deffeicncies of the 
general fund, until the period has arrived, when it may be determined that the un- 
appropriated revenues will not be sufBeient for the ordinary expanses of the govern- 
ment The Legislature can make no binding provision on that subject, until the 
year 1854. Although this aection is not a very important one, nevertheless it is an 
attempt to do what cannot be constitutionally done. 

I have examined all the provisiMia of this bill, which the time allowed me by the 
Senate has permitted ; and i have come to the conclusion, unhesitatingly, that the 
whole scheme is a dii'eot, open and palpable infraction of the Constitution. The 
sections examined in det^l, are harmoniona parts of a system, and I hesitate not to 
say, a system of bold and daring aggression upon the nghls of the people, and one 
which deserTes the condemnation and reproach of all just men. The battie foe 
finandal int^riiy was fought in this State m 1843, and again in 1B4B, and resulted 
in the triumph of sound and correct principles. The war is again renewed by this 
bill, but a new and deeply interesting element minglea in the contest. The preser- 
vation of a constitutional government is involved in this issue ; and although it is by 
no means the first attempt wUch has been made to overleap the barriers set by the 
people, to protect themselves against the rapacity of irresponsible power, it is the 
last effort which can be made in behalf of the fundamental law of the land. 

The breach made by this bill is too wide to be closed or defended, and when flie 
pledged funds of the State can be invaded in very contempt of the Constitution by 
whiidi they are surrounded, and should be protected — and that too, by the men who 
have solemnly sworn to guard this trust, and respect the instrument which declares 
it to be " eaci'ed," our hopes of the future periah within us, and our confidence in the 
fidelity of the representative, and in the power of the Craistitution by which he is 
created, withers and dies. I have the consolation of being able to reflect, that 
during the whole of this stru^le, I have been upon the ramparts, and stood firmly 
by the right, and now again I am cheered by your indulgence. Tour Mndness has 
permitted me to declare my opinion of thismeasure. I nave done so, boldly, but I 
hope respectfully. I hare done what I have conceived to be a solemn duty', and I 
have an abiding cmiviction, tliat come what will, yours will be done also. 
Respectfully submitted, 

L. S. CHATPIELD, 

Attorney General. 
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Protest ol the Twelve Senators. 



To THE How. Sakfokd E. Church, 

President of the Senate: 

Sir : — The undersigned membera of the Senate of the State of New York, consider 
the bill now aboat to be put to a final vote, autlioriaing a loan of nine miUiona of 
dollars on a pledge of " the remainder of the canal revenues in each fiscal year," as 
dear, direct and flagrant violation of the pl^n and intelligible finandat provisiooa 
of the Constitution. 

The 12th section of the 1th article of that instrument, and which we ware all 
Bworn to support, Trhen wi took our seats in this Senate, declares that, except the 
debts epedned ia the 10th and 11th sections of that article, (which aredebta tomeet 
caso^ deficits or failures of revcmue, or for expenses not provided for, not exceeding 
at anj time one million of dollars, and to repel invasion, suppress insurrection, or 
defend the State in war,) no debt shall hereafter be contracted by or on behalf of 
the people of this State, unless such debt be for a single work or object, and a tax 
be imposed sufficient to pay the principal and interest within eighteen years from 
tiie time of the contractmg tiiereof; and that every law atithondna; a loaUi shall, 
before it takes effect, be submitted to the people at a general election, and be ap- 
proved by a majority of all the votes cast for and ag^nst it at such election. 

The sixth section of the same article declares that " the Legislatui'e shall not sell, 
lease, or otherwise dispose of any of the canals of the State, but they shall remiun 
theproperty of the State, and under its management forever." 

The third section of the same article provides, that " after paying the eJtpenses of 
Buperintendence and repairs of the oanalB, and the sums appropriated by the first 
and second sections of this artide, {one million sis hundred and fifty thousand to 
pay our sKisting State debt,) there shall be paid out of the surplus revenues of the 
canals, to the treasm-y of the State, on or before the SOth day of September in each 
year, for the use and benefit of the general fund, audi sum not exceeding two 
hundred Uiousand dollars, as may be required to defray the necessary expenses of 
if tne revenues of Uie s^d canals shall, m each fiscal 



the Stafe, and the rem^der of the revenues of Uie s^d canals shall, u 
year, be ^plied in such manner as the Legislature sh^ direct, to the completion of 
the Erie Canal enlargement and the Qenesee Valley and Black River Canals, until 
the said canals shall be completed." The bill referred to, which is entitled an act to 
provide for the completion of tbe Erie Canal enlargement and the Genesee Y^ey 
and Blai River Canals, dearlj^ violates, according to our underHtandina;, both the 
letter and spirit of t^ese provisions of the Constitution. It authorizes a loan of nine 
millions of dollars, without sulsnitting the law to the approval of the people, and 
ivithont imposmg a tax to pay the debt created as the Constitution requires. It 
anthorizes the creation of a debt of nine millions of dollars, and pledges the future 
revenues of the canals, which are by the Constitntjon to be applied to their complc' 
tion, for its payment. It creates an obligation or pledge on the part of the State, 
so to arrange uid regulate the tolls on all of our canals as to produce a surplus of at 
least eight hundred thousmid dollars in each year, until tJie Erie Canal enlargement 
is completed, and after that, auffident to provide a surplus of at least one million of 
dollars in each year, until a suffident sum shall have oeea collected and safely in- 
vested, to pay the sum borrowed, thus mortga^ng the canals of the Stale, and 
Unding the State to impose tolls and taxes on transportation, on all our canals, so 
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tta io produce, at least, a given amount of revenue fo pay the mortgaga, however 
oppressive such impositions may be to the forwarders or destructive to the trade 
and bnsinese of our canala. Such obligations, contracted on the part of tlic state, 
with its creditors, amount to a conditional disposal of the canals of the state, 
and violate both the letter aud spirit of that clause of the Conatiiution, mhidi 
dedores that the Legislature shall not sell or otherwise dispose of the canals, bat 
they shall remain tie property of the State, and amfer its management foreoer. 

The bill also violates those provisions of the Oonstitution which direct "the re- 
mainder of the rovenuea of the canals in each flscal year," to be applied to (heir 
completion. 

It appropriates for years to come, a portion of the remainder of the revenues of 
flie canals Ifl the payment of interest on money borrowed, instead of applying such 
remiunder in each fiscal year to the completjon of the canals. It pleilges the 
remainder of the revenues in each fiscal yeaj' for the payment of money borrowed, 
and which, when borrowed and placed in the State Treasury, may be appropriated 
with a less violation of good fsath (ban it is borrowed, to other purposes than flie 
completion of (he canals. 

The bill also directs portions of the money borrowed, on a mortgage or ple%e of 
the revenues of the canals, to be applied to the payment of the interest on the 
mmey so borrowed, thus recognizing and establishing the principle that the state 
may borrow money and creat* debt to any estent in its power, on a pledge of the 
/ictKre iiieome of ovr «oi!aJ»,and may increase that debt by other loans on lilte security, 
to pay interest on the money previously borrowed, and may bind itself forever to 
^"c transportation on our canals to the extent necessary tfl pay the debts thus 



The establishment of this principle nullifies those provisions of the constitution 
which plainly and expressly prohibit the Legislature Irom contracting debts, without 
first obtMuing the sanction of the people, and from in any way sellm" or disposing 
of the canals, and may, in its results, impose on the State the obligation to tax 
transportation on all our canals, by such high tolls as to destroy their usefulness, by 
driving business into cheaper and untaxed channels of transportation, or else compel 
the State to ]a.y a. direct tax on the people, to pay the money thus borrowed. 

We are in avor of the enlai^ement of the Erie Canal, and the completiiai of the 
Genesee Valley and Black BJver Canals, and we desire to have the work done in 
the manner which the Constitution aulhorizes and requires, and we are willing to 
submit the decision of that question to the people ; but we will not consent, for the 
purpose of accomplishing that or any other object, however desirable, knowingly, 
to violate the Constitution and trample it under our feet. 

If the policy of the democratic party, adopted in 1 888, of enlargmg the canal by 
the application of the surplus revenues to that work, had been ramtinued, the en- 
lai^cnent would now have neen completed, and our St^e Debt so iav reduced, that 
the Legislature could at this time remove the greatest obstacle in the way of the 
forwarder, high tolls. 

We regret to say that this is not the first instance in which we have felt con- 
strained to differ from the majority in the decision of an important constitutional 
question, whit^ this senate has been called on to decide. We idlude to the decision 
recently prraiounced here, that a member of this body, duly elected and returned as 
a member of Congress, with his consent, and not deelinii^ to accept the ofiice, was 
entitled to sit here as a senator after the commencement of his official term as a 
member of Congress, notwithstanding the constitutional declaration, that "no person 
being a member of Congress shall hold a seat in the Legislature." Whether the de- 
cision made by a majority of this body ui that case, was in any degree influenced by 
a desire on the part of the majority to retain the power in this body to carry this 
imd other favorite measures, we will not assume the right to determine, but will 
leave the dedsiou of that question to the impartial judgment of our constitueufs. 

We have felt constrained by the obligation which we are under to support fhe 
Constitution, to oppose the passage of this Wll in every stage of its progress through 
the Senate. We cannot but regitrd its final paseageas a prostration of ^1 the bairiers 
intended to be erected by the Consfitation against the abuse of legislative power to 
borrow money, contract debts, and impose taxes. It now seems that our areuments, 
our appeals, and our remonstrances, are in vain, to arrest the passage of this biE 
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Under these drcumstanoea, we cannot consent, by longer retaining 
to be accessory to wbat seems to us a deliberate infraction of tlia Constitution under 
whidi our government is formed, and by which it exists. All other mattera before 
the Legislature, when compared iTith this, sinlt into insignificance. We regard the 
preservation of the Oonstitution, in its full force and meaning, as paramount to all 
other considerations, and we do therefore, for the reasona herein alated, as the only 
means left to us t« prevent tho attempted proatratiwi of the proviaiona of the Con- 
stitutioQ restricting the debt-creating power of the Le^elature, (thai inetrnment 
requiring a quorum of tlirce-Cfths [20] of all the membara elected to be present on 
the final paas^e of this bill), resign onr offices reepectively aa Senatora ofthia State, 
and we subniit the propriety and justice of tho act to flie impartial jui^ment of 
thoBe whose interests and rights we were sent here to represent and protect. 
WM. HORACE BROWN, 

Senator &om the 1st district, 
JOHN SNYDER, 

Senator from the Bth district 
JAMES O. CURTIS, 

Senator irom the 9th diatitct. 
GEORGE H. FOX, 

Senator from the 16th district. 
SYDNEY TUTTLE. 

Senator from the I'lth district. 
JOHN NOYES, 

Senator from the ISth district. 
WK A. DART, 

Senator from the 16th district. 
OHAS. A. MANN, 

Senator from the 1 9th district 
ALANSON SKINNER, 

Senator from the 21at district 
HENRY B. STANTON, 

Senator from the SSth district 
G. R GUINNIP, 

Senator from the 26th district, 



lieut Governor and President of the Senate ; 
I herelre resign my office of Senator of the State of New Yorli, from the 20th 
Senatorial district. 

Your obedient servant, 

A. C. STONE. 
Apbil \1, 1851. 
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The Legislative Address. 



w about to return to our homea, feel it our duty to give yoa 
some account of the preeeut conditiou of tnxT State af^Jts, And of the manner in 
which ve have endeavored to disdiai^ the importiuit trtiste committed to ua. The 
session of the Legidature -which Las iust teoninated in a sadden and unexpectad 
maimer, has been, in many respects, of an extraordioaTy character, and will be re- 
membered in tlie history of the State. 

The executive, le^slative and admimstrative departments of the government, are 
in the fuU poaseasiffli of a political party, whose doctrinOB and policy have ever been 
antagonistic to good government, based on sound republican principles. That party 
had, until the Ob of Harch, 17 of ibe SS members of the Senate, and 82 of the 1S8 
representatives in Hie Asserobly. They from that time, by coniiDuing Mr. Scboon- 
maker in his seat in the Senate, notwithstanding his being a member of Congress, 
poesessed nncontrolling power oyer the course and action of both branches of the 
Le^slature, and must be held responsible to the peojJe for the policy pursued and 
the measures brought forward and adopted, or rejected. 

The Governor, in his annual message, recommended to tlie cooHideration of tJie 
Legislature, various sutjeots of genCTd^iiiferest to lie people of the State ; bnt audi 
has been the course of action, mi the ■pial of the contj-olliDg imajority.tliat but few sub- 
jects of that character have received that carefnl attention which they deserved 
from Uie representatives of the people, Snbjecta of a political or private natare 
' ■' ■■ " ■' ■'- -'-^ 1, thajit' 



have engrossed more of the time and attention of the Le^slature, than those o 
— leral and pnblic character, and have exercised so pernicious and corrupting an j 
— — the whole coarse of l^itilation, fliat euepicion has been unavcadably a 
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t«Enal improvements of the State, and matters iatiroately connected therewith. These 
are always subjects of gi'eat importance to the whole people, and deserve and should 
receive the careful attention of those whom they have sent here t« protect their in- 
terests and guard their r%hts. 

The party now in power has had uncontrolled possession of the State administi'a- 
tioD, for three out of Uie four years since our js'esent Constitution was adopted, and 
a brief statement of the results of tlieir management of the financial interests of Uio 
State during that period, cannot be otherwise Oian useful. TJie people, in the adop- 
tion of our [H'eseut Constitution, incorporated into that instrument, snch financial 
provisions as would insure the certain and gradual payment of our laree State debt 
of twenty -two and one-half millitms of dollars ; and in that way, in a few years, re- 
lieve the tiassportation of property on our canals &om high tolls, and ' " 



iple ample revenues for the payment of (he annual expenses of 
government, and thus free t^em from the burthen of a direct tax, now imposed for 
that object. It should not be forgotten that this lat^e State debt, and the necessity 
for a direci tax to support the government, have berai imposed on the people of this 
State by the wbigs, when in power, departing from the financial policy always sus- 
tained and advocated by the democralje party. 

The whigs, as a party, have always been distii^nished both in the State and Na- 
tional adnunistrarion, more for their ability and mllingness to contract, than to pay 
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debts ; and this marked feature in their character, eeems to remain unchanged and 
unchangeable. They have erer treated the linaneiM provisions in our State Consti- 
tution, as "an obsiado across thrar path." They seem to have held, that the "adop- 
tion of a CoDstitution, containing ao many valuable provisiona. could not be regarded 
as an expression in favor of the financial article ; and that tiiat article was not re- 
jected, because its rejection coiild only be purchaaed by the rejection of a Coastitu- 
tioQ, contoinii^ niany, very many, vise and enl^htened provisions." 

Their actions have correaponiJed mth their views as to the finandal policy of the 
government. The frameraof the Coostitation, and the people who adopted it, made 
a sure provision for the certain but gradual extinguishment of our State debt, by 
sacredly piecing, in t^e Oonatkntion, one million six hundred and fifty thooaaud 
duUars, annudly, from onr canal revenues, to that ol:gect ; but the people of the Slate 
cannot loam tmt with snrpriae, that, altliough this large sum has been annually set 
apart and appropriate to pay our State debt in eaSi of the four years smce Hie 
(>)nslilntion was adopted, the debt has, nevertheless, been diminished only Vbe small 
amount of S406,854. The official reports from the Comptroller's office, show that 
our entire State debt on the SOth September, 1846, was $22,937,666, and that it was 
on the SOtli September, )S60, reduced only to the sum of 633,530,802. 

Ton will very naturally inquire into the caueea which have produced tbia result ; 
a result for wldch the party now in power is reaponaible. To us it seems dear, that 
it has been produced by me bad administration of our finances. Money has been 
used with a profuse and lavish hand, to reward followers, to benefit localities, and to 
procure aupportera of the party in power. The expeuaea of the general administra- 
tion of the government, and of our canals, have been largely increased ; old clBlms 
against the Treaamy, of donbtfid obligatJoo, have been revived, and fioiily allowed, 
by persevering and comtaned pressure on the Legislature and Canal Board, and funds 
dedicated by flie Constitutitai to tie completion of our canals, have been used for the 
benefit of oihei- localitiea, in violati<m of law. 

But one abuse exerciwl^ a corrupting influence and strongly demandiug the con- 
demnation of the people, is that wluch has arisen from the great and unprecedented 
increase in the expense of tiie public printing. The average annual cost of doing the 

Siiblic printing for eight years, next preceding the 30th September, 1846, was $45,405. 
ut under the preaent administration, its annual cost baa been greater by one hun- 
dred per cent., than the average of the eighl years next prior to September 80th, 
1846. This expense is paid out of what is c^ed the General Fund of the State, 
which is, in part, derived from a direct tax levied annually on the property of the 
people. During the year 1848, ninety thousand dollara were appropriated and paid 
for public printing, Li 1819, seventy thousand dollars were appropriated and used 
for the same object. Ta 1850, eighty thousand dollars were appropriated for the 
same purpose, and there was paid out of the Treasury, from SeptHnber 8(1, 1849. to 
Jan. 1, 1861, a period of fifteen months, for the public printing, engraving and End- 
ing, over the sum of OM! HtranBED and bixtt-beven thousakd nottABS, leavmg still 
due on January 1, 18B1, the sum of tlurty thousand dollara for printing, as stated in 
the annual report of the Oomplroller, made at the present session of the legislature. 
This enormous absorptionof the public money for printing, has arisen from the prac- 
tice of ordering large editions of boots and reports to be printed, basing no connec- 
tion witii the proper business of legislation ; and the last act of the Assembly was, 
to postpone for twenty minutes, the motion to concur in the joint resolution for ad- 
journment, ao that a resolution could, in the hurry and esdtement of Hie moment, be 
pressed ^irough for printing a large edition of the Docnmentajy History of the State, 
for the use of the members, at a cost to the Treasury, aa estimated, of Irom thirty 
to forty thousand dollara. This last act of the present Assembly, may justly be re- 
garded as the crowning and cloang act of the eession, aad as in some manner charac- 
terizing the majority who controlled its action m that matter. 

"" e of the greatest importance to the people of this State, which has 



ji brot^ht before the Legislature for its adoption, during it 
jllto authorize nine million of d<" ' ' ' 



„ „,., „ jf dollars to be borrowed on a pledge of the "re- 
mainder of the revenues ot the canals," for the purpose of completing, within three 
years, the Erie Canal Enlargement and the Genesse Valley and Black River Canals, 
It is proper that we should advert to the oircumataneea under which this measure 
waa brought forward, and ita final passage unyieldmgly insisted on. 
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The Governor, in his meee^e at the commencement of the aesaion, said. "It aifbrda 
me much satisiaction ta congratulate you on the sound and healthful coudidon of our 
State finances." From this official announcement, we were naturallj led U> suppose 
that our finondal coniiitlon was of the most prosperous character, and that all the 
m^t interests of the State, as well as of our canals, were m the most flouriahhis; con- 
dition. We were also told in the Comptroller's report, that the General Fund was 
in " a health; condition," and had been fotmd sufficient tJ:i meet all Hie demands upon 
the Treasury during the year, and that the balance of cash in the Treasury on the 
SOth Septemher last, was $54,631, but on analyzing the statatueot of the eonditba 
of the various fiinds, it was found tiat the money reported as in the Treaeurj on the 
SOth September, all belonged to the School and Trust Funds of the State, and that 
there was not, in truth, a dollar of money in the Treasury on that day, out of which 
any current expenses of government could be legally or constitutionally paid. 

The canal funds of the State, it was also soon found, were in but little better con- 
dition. It was shown, by the reports of the State officers, that there were two mil- 
lions four hundred and twenty-one thousand dollars of work under contract on the 
Enlargement and Qenesee Valley and Black Sivw Canals, yet to be paid for, and 
Uiat there was not, on the lat February lasl^ a dollar in the Treaany^ from which pay- 
ment could be made to the contractors, and that the euni of only ^03,'!4(l would, as 
estimated by the Auditor of the Cmial Department, be received into the Treasury 
durii^ the remainder of the current fiscal year, which could, under the Oonstitution, 



be applied to the prosecution of the public works. The contoactors were Hccordingly 
notified that the work, which they had engaged to perform for the State, must ije 
suspended for want of means in me Treaeury| to pay. 

The mismanagement of the State officers in letttng contracts without means in 
their hands to fulfit them, and the bankruptcy of the Treasury, cuuld be no longer 
concealed from the people of the State, unless some device could be inveuteil to 
borrow money by violating the safe financial provisions of the Constitution. 

To submit the whole matter fully and unreservedly to the pe<mle, and ask fhem 
to change the financial provisions of the Constitution, or to give lieir assent to the 
contracting of a debt in the manner authorized in that inatiumeDt, would not meet 
the exigencies of the case. The tjme required t« obt^ relief io this constitutional 
manner, was too long, aild besides, it was feared that the people would not be 
willing to abandon the protection thsy had secured to themselves and thdr property 
by the adoption of the financial provisions of the Coustitution, or give their assent 
to the contracting of a debt in the manner pointed out in that instrument for these 
objects. Some mode must, therefore, be devised of obtaining money by borrowing 
it for the use of the State, without contracting a debt, by or in belmlf of the State, 
for the money borrowed. To perform this feat of Werdemaio, certainly required 
the nicest dexterity of " able Jurists ;" hut still the Inck was attempted to be per- 
formed by a hill introduced into the Assembly, entitled "an act for the completion 
of the E^ie Cand Enlargement and Genesee Valley and Black Itiver Canals. 

By the provisions of this bill, the Comptroller was authorized to borrow, on what 
were to be called canal revenue certificates, nine millions of dollars, within three 
years, on a pledge of the future surplus revenues of the canals, for the re-payment 
of the interest and the principal, wiuun twenty-one years. And the State was, by 
the bill, to obligate itself so to arrange and fix in each year the tolls on our canals, 
as would, taking the average of the tonnage of the three preceding years, yield a 
surplus of revenue, after setting aade the sums pledged in the Constitution for repairs 
and the payment of our State Debt, of at least eight hundred thousand dollars in 
each year, until the canals were i^mpleted, and then a surplus of at least a million 
of dollars in each year, until the money borrowed shoidd be fully paid. These 
canal revenue certificates were to be Issued in sums not less than fitfy dollars, pay- 
able to the lender of the money or his assigns; and authority was given, by the 
provisions of the bill, to make them receivable by the Bank Department, as security 
tor circulating bank notes, and also to the Canal Board to issue them to the con- 
tractor or contractors on Ihe public works, in payment of the work performed for 
the State. 

The Inll further provided, "that the Canal Commissioners shall, aport sa^h tenne, 
and in siieh mattner os the iJnnal Board skalt direct and approiie, contract for the 
completion of the canals," but such contracts shall be awarded to such parties being 
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" (ermj vikkh ^hall, in thfjvdgmetit of the Canal Soard, be ■most safe and advai 
gemts to the State." These eKtraordmarj proyisions of the bill indicate clearly the 
real designs of the political jobbers ■nho were its authors and advoiates. The party 
in power have a majority of one io the Canal Board, while two out of the three 
Canal Commissioners are dennocrats. 

It waa neoaesary, therefore, to change the laws which have been in force for many 
years in thia State, by which the Canal CommissioTMfra were required to award 
tontrflcta for the execution of the public worlts to the lowest bidder, irreBpective of 
their party attachments, so as to secure to the peculiar friends of the party now io 
power the patronage arising oat of the expenditure of nine millions of dollars, Bud 
of the remainder of Ihe reTenues of the canals for twenty-one years, and thereby 
save them from the political ruin which they perceive is rapidly approaching, to 
prostrate and overwhelm them. Such a concentration of power and patronage, in 
the hands of a few men, would tend to eorrupt tie purity of the elective franchise, 
and would prove greatly destructive to the best interests of our system of internal 
improvements. Under the provisions of this bill, judging from the experience of 
the past, it ia &ir to infer that contracts would have been made by the mvor of the 
Oaual Board, only with those who would use the means placed in their hands, so 
as in the best manner t* sustain and perpetuate the power of the men by whose 
partiality the contracts were awarded to them. 

Although the nine mfllione of dollars were to be borrowed in three years, yet, 
under the peculiar and extraordinary proyision of the bill, contvaets OOtlld have 
been made, not with the lowest bidders for the work, but with such individual or 
individuals as the Canal Board deemed of sufficient responsibility, and without any 
security for performance, to do the entiie work required in the completion of the 
Erie Canal Enlargement and the Genesee Valley and Black River Canals; and in 
13utt way tbe present Canal Board would have disposed of, pledged or appropriated, 
the whole of the nine millions to be boiTOwed, as well as the surplus canal revenues 
for the next twenty-one years. This unprecedented job thus to be farmed out by 
the present Canal Board, would have been used, as the canal patronage has been 
used, solely for the perpetuation of the party now in yower. 

As your represeniatjves, sworn to support the Constitution, which the people had 
adopted for our guidance, we could not, according to our understanding of what 
seemed to us its pliuu import and meaning, give any support to the proposed bill 
for borrowing nine millions of dollars on a pledge of the future revenues of our 
cauals. 

The twelfth section of the seventh article of the Constitution, declares that, except 
as therein specified, »o debt ahall be hereafter conttaeted by or on behalf of this 
State, unless such debt shall be authoriaed by a law for some single work or ^bjeet, 
which law shall not take effect until it has been submitted to and received the 
assent of the people at a general election. 

The sixth section of the same article of the Constitution, declares that " The Le- 
gislature shall not sell, lease, or otherwise dkpose of any of the canals of the State, 
but they shall remain the property of the State, and ander its management forever." 
The tidrd section of the same article provides, that tbe remainder of the revenues 
of the canals, (after setting aside the sums pleitod by the Constitution for repairs, 
and to pay our State Debt), shall, in. each fiscaiytar, be applied in such manner as 
the Legislature shall direct tj> the completion of the Erie Canal Enlargement, and 
the Genesee Valley and Black River Canals, until the said canals shall be com- 



by faithless representatives in the Legislature, for the purpose of rewarding party 
adherents, and perpetuating their own power at the expense of the tax payers of 
the State. 

The twelfth section before referred to, plainly declarea that no debt shall hereafter be 
coniraeted hyoron. behalf of the people of this State, except in the manner therein 
anthorized, and yet an attempt has been made, notwithstjmding that pkdn declara- 
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tion, to borrow nine millions of doUara under the pretence that no debt will he 
thereby created. Our minds are not acute enough to understand how the State can 
borrow nina millions of dollore on a pledge or morlgBge of ita own property and 
for its own use, and agree that it shall be repaid witb interest, and not owe a debt 
for iiie money thus borrowed ; nor are we able to understand how the Legialatnre 
can mortgage or pledge the revennea of our canals without violatiog tbat plain 
injunciion of the Oonatitution, which declares ihat the Legislature shall not seD, 
lease, or oifterwi'se dispose of amy of Ste amah of the State, but that fhey shall 
remain the property of the State and onder ita man^nment forever. 

The third section of Qie Constitution has provided for the certain completion of 
the EEilargement of the Erie Canal and of the Genesee Yattey and Black River 
Oansls, by declaring that the surplus revenues shall, in each fiscal year, ba applied 
io these works until thej shall be ixanpleted. This p'oviaion was agi'eed totpf all 
partiea in the Convention which framed the Constitution as a compromise between 
nonilicting jiterests, and should be MthfiiUy adhered to. 

■We have felt it was a duty we owed to our constituents and to the eanse of con- 
stitutional government, to resist and defeat by every means in our power, the adoption 
of a measure, which t« us aeemed a clear and wholly indefeneible infraction of the 
plain proviaiwia of the Oonatitution. In our view it is better to have no Constitu- 
tion of government than to have one which is set aade and trampled in the dust by 
the people's representatives in the Iiegislature, whenever the interests or wishes of 
tile corrupt iaaders of a partv demand the deed to be done. 

But we could not regard the adoption of the measure in question, irrespective of 
tUe constitutbnal objections, as either wise or expedient. The bill in question 
required the enlargement of ihe Erie Canal to ba completed in three years. We are in 
favor of the completion of that work, and of the other canals, at the earliest practical 
period in which the work can be done under the provisions of the Constitution and 
the drcmostances of tbe case, but we do not believe that over 946 miles of the ex- 
cavation on the enlargement, (186 miles of whioh is not yet under contract), can be 
properly or eotaiomically executed in three years, when, in order to preserve the 
navigatiOD of the present canal, a great portion of the work must be done dining 
the winter months in this severe clmntte. The cwnpletion of the enlargement under 
such disadvantages m domg the work, in the short period of three years, would pro- 
bably cost nearer twenty than ten millions of dollars. 

Since the resumption of the work on the enlargement, and on the Genesee Valley 
and Black River Canals, in 184T, six millions twenty-three thousand one hundred 
and fifty dollars of work, at the estimated cost, has been put under contract, and 
payments made to the contractors to the amount of three million ^x hundred and 
one thousand five hundred and ninety-seven dollars ; and, during the same period, 
there has been paid on these canals lor engineering, S558,355, and £526,649 for land 
damages and miscellaneous charges ; and within the four years ending the SOth of 
last September, there has been paid for interest on the canal debt of the State, the 
sum of $S,61S,414, all of which has been levied on transportation on our canals. 
Now, it is proposed to increase the annual expenditure for construction, at the rate 
of three millions of dollars a year, by borrowing that amount, and levying the 
interest on the money borrowed as well as the principal, by high tolls on trans- 
portation for the next twenty-one years. In our judgment, it ia mudi better policy 
to pursue the safe and prudent course always adhered to by the democratic party, 
for the completion of these canals, and which, by a wise, faithful, and economical 
application of the means placed at the disposal of the State, would complete them 
as rapidly as the necessides of bnsinesa, or the interests of the people demand 

Another feet in relation to the enlargement was incidentally developed in the 
discussion of the nine million bill, which deserves notice. 

We allude to the changed plan adopted, or intended to be adopted by the Canal 
Board, in the size of the enlargement between Rochester and BulMo,and which has 
not hitjierto been communicated to the Legislature or the public by the officers 
having diarge of the canals in any of their official reports, required by law to be 
made. It ia now, however, admitted that the canal, from Lake Eiie to Lockport, or 
the greater part of that distance, is to be nine feet deep and ninety feet wide, and 
fVom Lockport to Rocliester tlie siae is to be gradually diminished until it shall bo at 
Eochester 7 feet by Ift 
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Whether Ihia change in the plan is required to maintain a good navigation, or to 
give an additionat water power to Lockport, does not appear in any official report 
from ilie Canal Board. A resolution of the Senate, requeetjag the Canal Board to 
commnnicatB their plana and copies of the resolutions adopted by them in respect 
to an increase of size in the enlarged canal, west of Syracuse, has remained unan- 
awered. 'Why this fear of disclosore of plans for the enlargement, unless it ie 
that an appr^enaion esiata that the plans adopted or propoaed win not meet the 
approral of the Legidature or of the people, or that the actnal cost of exeonting 
the work may fer exceed Hie estiniates on which legislative action was to be pre- 
dicated. 

Fellow Citizens— rWe have thus briefly g^ven to you » statement of the provisions 
of a highly important measm'e, deepW^ affecting the interests and welfare of the 
State, which has been oiiginafed and broi^ht forward since you have had an oppor- 
tunity of choosing repreaentatives in the Legislature, and which yoo have had no 
opportunity of examinmg or considerii^, or ot espressing your wiahes in relation to 
it, to those who, as your aeentB, were willed on to give to it the form and sanction 
of a'"-'- ^ -■ 



__ ._3 Constitution. Under theae circum- 

ir sense of duty to you, and by our obligation to 
support the Conatitution, to oppoae the passage of the WU in queation by every 
meana in onr power, but all our arguments and remonstrances were unheeded by an 
overbearing md tvraniiical majority in both branches of the Legislature, and the 
bill was abont to be forced through, when thirteen members of the Senate, aa the 
last and only means of resistance left to them, resolved to resign tlieir seats, ifne- 
cesaary to defeat so unconatitutdonal a measure, and to appe^ to the people for a 
justification of the act. 

Twelve of these Senators felt compelled to tender their resignafJon, and the re- 
maining one avowed his determination to do so, in case it was necessary, all declar- 
ing at the same time a wilUngue,s8 to retain their seata in ease the nine million bill 
should not be passed, and thus enable Uie Legislature to complete the large amount 
of other bu^eaa then matured and ready for flnal action, and having, according to 
all legislalive us^es, a priority b point of time to the bUl for borrowing nine mil- 
lion of dollars. But the majority, m their rage and disappointjneut at the threaten- 
ed defeat of their thvorite scheme of public plunder, resolved that, if that could not 
be passed, all other bills which had been previously matured, and which deeply af- 
fected public and private interesta, should be lost with it; and they accordingly 
adjourned with both teanches of the Legislature without day, wi^ a recommenda- 
tion to the Governor to convene an extra session, at a lara;e expense to the State, 
for the pretended purpose of doing what could have been done, and what the twelve 
SenatOTs who resigned offered to remain wid assist in doing, by continuing in session 
for a single day longer ; and there can be no doubt that the session would have been 
BO continued by the majority and the bnsmess transacted, notwithstanding the resig- 
nation of the twelve Senators, if the nme million bill could have been passed. 

It is urged by some that, if the nine million bill was in violation of the Conatitu- 
tion. an appeal should have been made to the judicial tribunals to arrest Ita execu- 
tion ; but under a law of this character, the mischief might have been done before it 
could be arrested by an appeal to the courts, and it is not yet well settied wbethei' 
the courts have jurisdiction in a case of this liind to afford a complete remedy bv re- 
straining the executive officers of the government from executing a law enacted by 
the Legislature, authorizing the borrowing of money, for or on behalf of the State. 
A proposition so to uneud the bill as to give unqueationed juriadlction to the courts 
to adjudicate the questions raiaed, was rejected oy a unanimous vote of a majority 
in the Senate. 

We have thus given you a brief account of tie present condition of afEiirs in our 
state government, and of the manner in which we have endeavored to discharge tiie 
responsible trusts committed to us as your representatives. 

We submit our conduct in respect to the important matters on which we have 
been called to act, to your impartial judgment, with undoubting confidence that the 
free and independent electors of the State of New York will, at all tinles and under 
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all drcumatancea, manifest a firm determmation to nwintain and preserve for iliein- 
selves and their posterity, the Constitution which they have adopted for their gor- 
ernmeot, inviolate and sacred. 
Albamy, April 11, 1861. 
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The Proposed Canal Bill. 



AN ACT to provide for ihe compleliou of the Erie Canal enlargcmentj and the Ge- 
nesee VaUey and Black River Canals. 
ThePeople of the State of New ¥(iric,i-epresenledm Hit Senate and Aiaembly, do snact 

Section 1. The remainder of the revenue of the State Canals, after defraying ine ex- 
penses of coliection, superintendence and ordinary repairs, and oll«r paying (he several 
amounts provided by the Constiwiion to be applied lo the extingnislunenl of the canal 
debt, and the general fund debt, and for the necessarj; expenses of government, ehall be 
applied in each liiical year to the oompletion of the Erie Canal enlargement and the Ge- 
nesee Valley aod Elaok River Canals, in the manner berein after directed, until the said 

enlarfement and the said canels shall be compleied. 

Seciioh 2. The Compunller shall eause tohe prepared certificates, to be denominated 
" Canal Revenue Certificates," in the manner specified in (he second aeotioii of chapter 
three hundred and twenty of the la.na of one thousand eight handred and thirty-one, and 
of Ihe denoininalionB therein spoolfied, except that the same may be in any sums not tees 
than fifty dollars, which shall purport on their face to be iesuedby virtuBof ihlaact, and 
wiiboutany other liability, obligation, or pledge on the part of this Stale, than Bueh as is 
contajned m this act of the surplus revenues oi the canals, and is to be redeemed, and 
the interest thereon to be aatisfied aa provided in thJB act. Such certificates shall be 
made payable atauch time, not exceeding twenty-one years from the time of their issue 
as the Comptroller shall designate as being the period when, in his judgment, the reve- 
nues provided by this act, will be Bufficient for tbeu^ redemption, and the payment of the 
interest thereon ; and they shall bear an interest of not exceeding six per cent, per an- 
num, pejabla semi-annually, on such days, and at such places as the GompttoUer shall 
direet. All the existingprovisions ot law in relation to certificates of stoclt issued by, 
or under the authority of the commissioners of the canal fund, so far as they are appli- 
cable, shall extend and be applied to the said Canal Revenue Certitioates, and all the 
powers and duties of the Commissioners of the Canal Fund in respect lo the ceitificaies 
oi stock issued by the State, under their direction shall devolve upon,and he performed 
by the Comptroller, in relation to the CanalRevenue Cerlificales authorized by this act. 
The said certificates shall be mthe following form ! 

This certificate is issued under the authority of an act of the Legislature of the Slate 
of New ^ork, entided, "An Act to provide forthe completion ot the Eiie Canal enlarge- 
ment and the Genesee Valley and Black River Cnnals,"passed the day of 
1861 , and entitles or ajsigna, to receive dollars, on the 
day of 18 ; and the interest thereon, at the rale of per cent, per an- 

— li-annually, on the day of and the day of 

-ar. until the time when the r-^— --' ■" >■ ■--'•'- - 

n the said aot, without any obl^ ., -.,- ,-.--=- -.- -- 

J of New York, than such as is oonlained in the said act. Dated this 

rtnd they shall be signed bv the Comptroller, officially and countersigned by any 
transfer agent appointed by htn. , , . 

Sectiob 8. The surplus revenue specified in (he first section of this act, which have, 
and may accroein the years 1861,1852, 1853, and 1854, shall be applied to tbe comple- 
tion of the Eiie Canal BnlarBement, and the Genesee Valley and Black River Canals, 
until die same shall be completed. After the c'ose of the fiscal year, in 1894, or at such 
earlier period as the said enlaii;ement and canals shall be declared by the Caiia! 
Boaiil to be completed, the whole of the said surplns levenue specified 'in the first 
section of this aot, as the same shall be ascertained at the end of each fiscal year, shall 
constitute a separate fund for, and be applied lo tbe payment of interest on the said 
eanalrevenneeertificatessoissuedby the Comptroller, as the same shall fall due, and to 



provided in 
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The money arisiDg from any loan or stoek creating such debt or liability, shall be 
applied to the work or objeiit specified in the act aulhorizing such debt or Imbtlity, or 
for the repayment ol such debt or liabilily, and for no other purpose whatever. 

Nosnohlan- shall be submitted to be voted on, within tbres iiionihs afier ia passage, 
or at any general elscrion, when any odier law, or any hill, or any amendment tome Con- 
Bdiution, shall be submitted to be voted for oc against. 

Sec. 13. Every law which in 
the tax, and the object to whicl . _ . 
to any other law to fix such tai or objec 

On the hnalpaseage.ln either house of the Legislature, of every act which im- 
...linueB OF revives a tax, or creates a debt or charge, or makes, continues or 
any appropriation o( public or trust money or property or releases, discharges, 
or commutes any claim or demand of the State, the question shall be taken by ayes and 
noes,whichshnll be duly entered on thejournBls.audthree-Iifihs of all the members elect- 
ed to either house, shall. In all such cases, be necessary to constitute a quorum therein. 
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